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Preface and Acknowledgements

Immigrant women in Ontario predominate in occupations where the household is the
workplace. #omen workers whose main place of employment is the home often escape
public notice and governmant regulation.

Over the past yesar the Ontaric District of the International Ladies' Garment
Workers' Union and INTERCEDE: Toronto Organization for the Rights of Domastic
Workers jointly organized an education and rasearch project on the employment
rights of vulperable immigrant women workers: domestic workers and homeworkers
in the garment industry. The main objactives of the project are:

* to educate domestic workers and homeworkers about their righta
under legiaslation in Ontario,

- to provide sducational forums which enable workers to overcome the
igolation of their work environmant - the hame - and shars their
experiences,

- to Jidentify and promote new forms of association so that these
workers can begin to improve thair wages and working conditions and
have access to collactive bargaining in a meaningful way.

This report is the result of an eight month research project. The ressarch was
conducted by a special reasearch group focusing en new forms of association for
domestic workars and homeworkers. It was a collaborative effort. The researchers
in this group included: Jan Borowy, Barbara Cameron, Alexandra Dagg, Fay
Faraday, Judy Fudgs, Elizabeth Grace, Cathy Laurier, Rebscca Murdock, Fely
Villasin, and Lae Waldorf. The project co-ordinators wers Professor Judy Fudge,
of Osgoode Hall, York University, and Jan Borowy, Research Co-ordinator, for the
International Ladies Garment Workers Unlon, Ontarie District Council.

This report identifies the ways in which domestic workers and garment homeworkers
could have access through legislative changs to improved employment rights and
cellective bargaining - basic rights that are often taken for granted.

Special thanks go to the many union representatives, labour lawyers, and
comnunity lagal workers who agread to be interviewsd and whe participatad in the
many long discussions about new forms of association for domastic workers and
homeworkers in the garmant industry. In particular we would lika to thank: Ron
Davia, John Cartwright, David Scbel, Carla Lipaig-Mumme, Alfred Magarman, Gerry
Roy, Catherine Evans, Barry Glasbeak, Shslly Gordon, and Gayle Lebans.

The International Ladiass Garment WHorkers Union provided the administrative
resources for tha completion of this project. Spacial thanks go to Lae Waldorf
for her sditorial work and to Rose Cho and Christine Behan for their work in the
final atages of production.

We gratefully acknowladge the financial support of the Multiculturalism and Race
Relations Fund of the Ontario Women's Directorate,
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A. INTRODUCTION

| Purpose and Structure of this Report

The purpose of this repont is to bring to the attention of the members of the Ontario Legislature and the
Ontario Government the urgert need for changes in the manner in which labour standards are reguiated
angd collective bargaining is govemad, in order 1o secure access to collectiva bargaining, decem wages,
working conditions, and dignity for homeworkers and domestic warkers. The proposals in this report are
submitted an behalf of the Ontario District of the Intermational Ladies’ Garment Workers Union {ILGWU)
and INTERCEDE. The project was funded by a grant from the Ontario Women's Directorate.

The repont presents an assessment of the functioning and relevance of existing legislative and assoclational
madsls relating to domestic workers and homeworkers in the garmeni Industry. It also proposes new
legisiative and assaciational models designed to faciliiate the unionization of both sectors and to improve
tha warking and living conditions of domestic workers and industrial homeworkers.

The report is organized into the following parts:

1) Ovarview of the working conditions and staius of homeworkers and damestic
workers;

2) Assessment of the two prime statulory regimes far regulating 1ahour conditions, the
Employment Standards Act (ESA) and the Ontario Labour Rglations Act (OLAA),
and the limRations of these regimes for securing betler wages and working
conditions for hameworkers and domaeslic workers;

K)) Proposal for a new approach 1o labour regulation to provide decent wages,
waorking conditions and dignity for homeworkers and domestic workers;

4) Assessmant of other regimes in Canada which provide a secloral basis for
regulating labour standards and/or coilective bargaining; and

5) Proposals for a new model of sectoral regulation of labour standards and of
collactive bargalning for homeworkers and domestic workers.

Il Groups Sponsaring this Report

Intercede

INTERCEDE, a cornmunity-based non-profit organization founded in Toronto in 1979, provides counselling
and advocacy services for domestic workers. It has approximatety 1,800 members, INTERCEDE has
lobbied actively for improvements in the working conditions and immigration status of domestic workers and
has submilted numerous briefs to both the Ontario and federal governments, recommending changes to
labour and immigration taws respectively. In May 1991, INTERCEDE conducted a delalled needs
assessment of foreign domestic workers in Ontario,



ILGWU - Ontarlo District

The International Ladies' Garment Waerkers' Union (ILBWU) was established in Canada in 1911 and is one
of the oldest unions in the manufacturing sector. The union represents workers Involved in all aspacts of
ladies’ ganment manutaciuring. The Ontario Chapter of the ILGWU has been actively involved in advocating
for improved protection and working conditions for all garment workers inciuding homeworkers.
Approximately 85% of the union's members ara immigrant women, many of whom have warked in the
industry for saveral years. The Ontario branch of the union has taken a lead in advacating far homeworkers
and was Instrumental in setting up a Homeworkers' Association. It is an sctive panicipant In the Coalition
for Falr Wages and Working Conditlons for Homeworkers.

Il Community Consuitation

Tha recommendations in this report are a product of community consultation with groups of domestic
workers, homswaorkers and advocates of homeworkers. Three major focus groups with domestic workers
wera held. The groups reviewed the changes to the OLRA, the introduction of the right to organize, and
reviewad how a cantral reglstry would function.

The Homewarkers Assoclation met with members on two separale accasions to discuss the position of
homeworkers in labour law. The majority of homeworkers face tha abstacle of being considered
independent contractors, when they are in fact functionally depandent on contractors,

The research group met with members of the Coalition for Falr Wages and Warking Conditlons for
Homeworkers and advocates for domestic workers and homeworkers with experisnce in employment
standards law. This focus group examined possible new mechanisms for broader-based bargaining.

[



B. OVERVIEW OF THE WORKING CONDITIONS AND STATUS OF DOMESTIC WORKERS AND
HOMEWORKERS

| GLOBALIZATION AND THE RISE OF NON-STANDARD EMPLOYMENT
8) Re-organization of Work

The global economic restructuring aver the last 20 years has brought fundamertal changes to wages and
working conditions. In Canada, as other westem industrialized nations, this has included rounds of de-
industrialization, re-organization of manufactusing and the rise of the sarvice sector. The corporate
management strategy of the current round amphasizes the production of goods and services internationaily
rather than within the confines of a nation. Larger multinational, intemationally-orianted firms control and
dominate sectors intermationally using a chain of small workplaces. Competition has intensitied and It is
giobal, Economic policy, ancs focused on the development of a nation’s economy, now sees development
through dropping trade barriers, greater trade liberalization and the need to orient production by export-led
industrialization.

Flexibliity is central to this restructuring and has becoma the buzz word of the 1980's.  The new “llaxible”
economic apanda amphastzes the need to restructura the way work Is organized. The indicators of the
flexible strategy include: the re-organization of work within a factory, the adoption of flexible new
technologies, the use of just-in-time production and Inventory, s shit to economies of scope, a
recrganization of corporate structures to sub-contracting and the growth of clustering or natwork firms.

There are many ways In which business is pursuing a nsw competitive agenda. One method is through
increased fragmentation and decentralization of the praduction procass. This may be done through the
sub-contracting out of work, or the detachment of units into indapendent firms tied to a parent firm. One
indicator of this process is the rise of small workplaces. In 1986, nearly 32 per cent of all Onlario
registered businesses had fewer than 50 employees. The proportion of workers employed In
establishments with fawer than twenty workers increased from 16.28 percent in 1978 to 24.01 per cent in
1986. These workplaces are largely nan-union and pose a difficult prablem for arganizing. 2

The main emphasis, howaver, Is on ways to cut costs which, in effect, means ways to reduce unit lzbour
costs. For business, a new type of worker is neaded - a new fiaxible worker. Enterprises sverywhera are
pursuing a flexible low-cost labour strategy by,

reducing their fixed labour force, making payment systems more flexible and using mare
contract workers, temporary labour and out-sourcing through the use of homewarkers, or
sub-contracting to small informal enterprises that are not covered by labour or other

LS For an overview of the literature on flexible specialimation sae M.
Macdonald " Poat-Fordism and the Flexibility Debate” in Studies in
Political Economy 36 Autumn, 1991 p. 177 - 201.

. J. 0O'Grady, "Bsyond the Wagnor Act, What Then?" in Getting on
Track., D. Drache (ed). Montreal: McGill-Queen’s Press p. 158.



regulalions and that bear the risks and uncentainties of flucluating business.?

This flaxibility strategy involves at least three tadics: {j) the redeployment af workers in new ways within
afimm, often intensifying work through mutti-skilling, (i) ahering the size of the workforce with part-time work,
subcontracting and homework, and (iij) the push for wage concessions and introduction of piece-rates.*

The search for the floxibla worker has also been talled the casualisation of work. For a firm, labour costs
are not longer fixed, but they are variable. Firms ase reducing, as much as possible, the number of full-time,
permanent, salariad or waged workers who are entitled to full banefits. Labour is purchased only as and
when neaded. Payment is for work done rather than a negotiated hourly, weekly or annual rate, Benefits
such as holiday pay, overtime, CPP, severanca pay and the Employee Health Tax are thereby avoided by
employers.

While a firn gains total flexibility in its use of fabour, it Is gained at a significant cost 10 the worker. There
may remain a group of "core® workers who have access 1o traditional collective bargaining supported by
the existing labour legislation. This group faces on-going pressure for wage concessions. Susrounding
the core workers are the *periphery * - the fragmentad sector, of predominantly women workers, who are
part-time, temporary or casual workers, who have few benefits and are not entitled to basic protection
under employment law. The casualisation of work leaves a labour market polarized between a group of
warkers with higher wags, decent benefits and greater security and another group of workers with
extremely low wages, few benefits and a precarious position.

Work in the peripheral sector, which has previously been viewed as atypical employment, precarious or
non-standard employment I8 now one of the most rapidly expanding sectors of the economy. Non-standard
employment refers ta pant-time, temporary or contract work, part year and own-account sel-employed work.
The trend is well documented especially in the Economic Council of Canada report, Good Jobs, Bad Jobs.®

The evidence is startling and has far reaching implications for evaluating a new system of collective
bargalning. In 1889, 33% of Canadians are employed in non-standard employment and 16% of
manutacturing sector now employs non-standard workers.® Between 1975 and 1990, Canada's full-time
employment Increasaed by only 30%, yet part-time amployment Increasad by 50%. In Metro Foromo alone,

? G. Standing, “Global Feminlzation through Flaxible Labour”, 17 world
Davelopment 1077 (1%89), p. 1079.

J For an overview of the literature on flexible specialization and
economic restructuring please eme: Wood, S. "The transformation of
work?® in The Transformation of Work, 5. Weod {ad.) (Lendon: UnWip
Byman, 198%.), Walby, S., ° Flexibility and the sexual division of
Labour” in The Traneformation of Work, Drachs, D., "The systematic
nearch for flexibility: National Compatitiveness and New Work
Relaticna®, in The New Pra of Global Competitiveness, D.Drache and
H. Gartler {ed.) {Montrmsal: McGill-Quesn's Prees, 1991.}

, Economic Council of €Canada, Good Jobs, Bad Jobs: Employment in the
Service Economy, (Ottawa: Minister of Suppliee and Services), 1991.
Sea especially, Chapter 5.

B. Krahn, "Hon-standard work arrangements® in Perspectives on Labour
and Income, (Statistic Canada Cat: 75-001E, Winter 1991).
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part-lime employment graw by 99% between 1983 and 1983. 7 In July 1992, Statistics Canada reported
that 129,000 full-time jobs were lost while 100,000 par-tme jobs wera created. in 1588, aver 70 per cent
af part-time workers in Canada are women,

Soma view tha curant emphasis on flexibllity with enormous optimism. Nl is often argued that by vinue of
this new found flexibility, paople will gain the abllity to alter their work commitments as their income needs
and famlly nesds change, and paid labour will cccupy a smaller proportion of their lives. Such arguments
sarve to misrepresent the changes currently taking place in the labour market, characterising them as being
in the bast Inlerests of warkers when in fact for many workers they pose a serious threat.

For waorkers, and especially for immigrant women workers, being a participant in the penpheral, flexible
labour market has meam relegation to pracarious non-unionized jobs, with concomitant low wages and poor
waorking conditions. Workers have [iitle access to an amployment contract. The flexible worker Is raally
a worker employed in an uncertain and insecure job environmenl. The proportion of women among the
working poor has dramatically increased since the 1970s.° In 1971, women were 29.9 per cem of the
working poor; by 1986 they had become 46.4 per cent of the working poor, During that same peried there
was an increase of 67.8 per cant in working poverty; in 1871, a total of 770,000 people were warking and
poor. By 1986 this had risen to 1,282,000, and Increase of 67.8 per cent.

Domestic workers and homeworkers represent the ullimate form of flexible labour. They are women who
parlorm this work, not cut of cholce, but as a result of economic necessity. They are located at the extrame
end of this growing marginal er peripheral workiorca. Baoth homework and domastic work are notoricusly
low paying, lack status, violale basic employment standards and lack access to unlonization.

The changes brought abaut by economlc rastructuring are also having an impact on collective bargaining.
The existing system of collective bargaining - one based on single-unit employers - that has served as the
standard {orm of labour market regulation, has now lost much of its impact and relavance with the rise of
precarious employment. A fundamental revamping of collective bargaining legislation is required to properly
regulate the new and transformed labour market. Rafom initiatives are needed which directly address the
realities of the workers who make up the fiaxibla fabour force in the 1990's.

b) Public Policy and the Labour Market - Matching Labour Legiglation to Ontario’s industrial Policy

Exdsting collective bargaining legisiation is based on a nalion of regulating a labour market made up of
large faclories and singls employer bargaining units. Presently, the govemment of Oniario is pursuing a
new industrall policy that moves away from the single-employar, large factory structure.

The government of Ontario’s Industrial Policy, Intreduced in 1892, explicitly suppons a sectoral devalopment
approach. At the heart of this new policy Is the development of ‘clusters’ of firms rather than isolated
industrias, One office of ona factory is no longer the comerstone of the industrial policy. The government
is working with sectors to increase cost effectiveness and to ensure networks of firms benasfit from spill over
affacts. Part of this policy seeks 1o develop new sectoral partnerships batween government, labour and
business.

7 A. Yalnizyan, “Full Employment - Still a Viable Goal” in Getting on
Track: Social Democratic Strategies for Ontario. (HMontreal: McGill-
Quean’'s Press, 1991.)

¥ G. Guderson and L. Muszynaski, with Keck, Women and Labour Market
Poverty (Ottawa: Canadian Advisory Council on the Status of Women,
1990)



The impact of the Industrial policy on woman and the Iabour market has not been analyzed, How will
immigram women benafit from this policy? To date, there is no sectoral adjusiment or partnership for
Industries or sectors dominated by immigrant women and workers within the most vulnerable sections of
the labour market. Does such this industrial framework encourage "flexibility*? What form would this new
flexibility take? Wil this policy encourage the rise of pracarious, non-standard employment? Does the
emphasis on "clusters” or *networks” of fims enhance or diminish the creation of smaller non-unionized
workplaces? These question go bayond the scope of this raport, but require attention if the tull impact
of the industrial policy on the labour market is to be understood.

The government of Ontario is actively encouraging the development of an industrial formation built upon
sectors. While the govemment Is active with a policy that will influence the design of the labour marsket,
i must also be activa In the regulation of that labour market.

ILis crucial that the government investigate and Implement new forms of regulation in the new emerging
sectors. [t Is important that the government of Ontaro recognize that H it is actively pursuing an industrial
strategy based on sectoral development, it must equally pursue naw forms of labour market regutation that
match the new emerping tabour market.

Sectoral or broader-based bargaining Is an importart method by which the government of Ontario can
regulals the new emerging sectoral configuration of the Ontario labour market

Il - DOMESTIC WORKERS
a) Immigration Law and Palicy and Forelgn Domestic Workers

History of the Various Immigration Programs

Domestic work in Canada has largely been the work of immigrant women and, more recently, migrant
women workers, There has been a chronic shortage of workers In Canada who are willing 1o take paid
domestic employment because of fow pay, lack of status, and a dantal of major employment related
banefits. The demand for domestic workers has exceeded supply espacially for five-in domestic workers
who are available to their employers 24 hours a day.®

To provide a stable stream of live-in domestic workars immigration Canada has developad schemas to
bring women 10 Canada to work exclusively as domestics." The first such program was the West indian
Domestic Scheme which allowed single women with no depandants from the Casibbaan to enter Canada
to wark as domestics. Women had to work for one year as domestics to qualify for permanent resldence,
Many left domestic work atter their required service as a result of the intolerable working conditions.

Rather than address the working conditions which compelled women to lsave domestic work, the
Department of tmmigration's response was to imposa even more restrictive conditions on foreign domestic
workers. Starting in 1973, foreign domestic workers were only allowed to enter Canada on rastrictive
temporary work permits and they were absolutely barred from applying to settle in Canada. Once their
authorization was not extendad, they were lorced to leave.

’ R. Serwanka, “"The Bare Essentials: A Needs Assesament of Foreign
Domestic Workers in Ontario” prepared for INTERCEDE (May 1981} &t 3-
4.

i These programs are described by Serwonka at 3-5.
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Foreign Domestlc Movement Program - FDM

As a result of intensive lobbying and organizing by domestic workers, tha lemporary work authorization
pragram was amended In 1881 with the introduction of the Foreign Domestic Movemsant Program (FDM).
This program, although it allaviated the worst aspect of temporary employment autherizations {that demestic
warkers would be lorced to retum to thelr country of origin ence they na longer pedormed domestic
employment), did not completely eliminale the discrimination against foreign domestic warkers,

Under the FDM Program, domestic workers were allowed entry into Canada on a two year temporary
employment authorization. During this period they were confined to domestic work. The one year
emplayment authorizations which were Issued required them to work for the employer named on the
authorization. To change employars, the domestic worker was required to abtain permission from
Immigration by convincing Immigration officials that she had a valid reason for leaving and that she had
nat violated the FDM Program. Furthermore, domestic workers were compelled to live In their employers'
homes for the two-year duration of the FDM Program. Their eligibifity to beceme parmanent residents in
Canada was contingent not only upon completing their two years of domestic service, but also upon
demonstrating their ability to meel additional rather arduous criteriz which included upgrading of skills,
volunteer work in the community, financial managemenl, personal suitablity, in addition to praving hisfher
*potential for sel-sufficiency.”

Groups like INTERCEDE, which represent foreign domestic workars, were extramely dissatisfied with
several fealures of the FDM program, particularly the requirements o live-in and the postponement of
fanded status until the completion of two years of domestic service. INTERCEDE has consisiently argued
that thesa requirements discriminats against foreign domestic workers and that the supply of live-in workers
could be maintained not by burdening the foreign workers, but, rather, by improving the conditions of
domestic servica,

The discriminatory effects of the FDM program were widely recognized. In a lettar to the federat Minister
of Employment and Immigration, the then Chiet Commissionar of the Omario Human Rights Commission,
Calherine Frasee, expressed the Commission’s opinion that the live-in rule constituted a form of adverse-
effacts discrimination by severely limiting the ability of foreign domestic workers, the vast majority of whom
are women, 1o establish a privale, indepandent lifestyle and by exposing them to various forms of
exploitation.

Live-in Careqgiver Pragram - LCP

Effective April 27, 1992, the federal government implemented a new program, the Live-in Caregiver
program {LCP), to replace the FOM. Liks its immediate precursor, the LCP is designed to bring workers
to Canada on a temporary basis for centain kinds of live-in work. In order 1o quality for this program,
caregivers (which is the term used to replace ‘domestics’) must salisty the following three requiremants:

1. successful completion of the equivalent of Canadian grade twelve;

2. six months full-time training in a field or occupation related 1o the employment for which
the employment authorization is sought; and

3. ability to spaak, read and understand either the English or French language at a level
sufiicient to communicate effectively in an unsupanised siluation.

=4



Upon the completion of two years employment under the LCP, the care-giver or domestic worker is entitled
to landed immigrant status. In efiact, what the LCP does is implement a pre-s¢reening device, rather than
requiring workers to meet 8 special assessment test at the end of their domestic service, to establish
sultability for landed status.

The LGP has been severely criticized by a numbaer of groups, including the all-party Commons
subcommities on immigration which held public hearings an the program.' Chief amongst the defects
of the new program is its potential discriminatory Impact against women from developing countries whe in
the past have constiluted the vast majority of foreign domestic workers. The fear is that the naw
qualifications will render inadmissible a large percentage of those women previously admitted under the
FOM. In fadt, the govemment's own statistics, used to justity the LCP, bear this out. For example, in 1991,
women from the Fhilippines accountad for 68 per cent of FDM participants. Of these who became
permanent residents before 1987 (the most recent year for which refiabla statistics became available), 54
per cant met or exceeded the new requimment This means, of course, that 46 per cent, would not meet
the LCP qualifications. Figures for 1991 show that European workers represented approximately 15 per
cent of the program while workers form the Carlbbean represented only 4.7 per cent.™

Not only Is the LCP likely to exclude many women who previously had the opportunity to come to Canada
and attampt 1o upgrade their skills in order to obtain landed status, the naw program retains the two most
problematic features of the old program, namely the live-in requirement and the two year temporary
Immigration status. Thus, the federal govemment has done nothing to reduce the vulnarability of domestic
workers to employer abuse,

b} Vulnerabllty of Domestlc Workern

Insecure Immigration Status

Unlike other workers from abroad whose skills are in demand, domestic workers are denied landed
immigrant status upon entry into Canada. Instsad they are only granied temporary visas and may be
dsported at any time, During those two years, they ase issued temporary work permits which restrict them
to domestic work and 1o work for the employer listed on the permit.

It a worker under the LCP wishes to change employers for personal or aconomic reasons, she must apply
for and obtain a new employment authorization at tha Canada Immigration Centre befote beginning work
with the new employer. Faliure to do so exposes the worker to daponation. This operational factor of the
LCP has adversely atfected domestic workers. {n particular, LCP participants who are terminated from or
leave their employment are being forced o do “tral work™' In several instances recounted lo
INTERCEDE, before an employar agrees fo hire and process an oifer of employment through the Canada
Employment Centre, domestic workers are being required to work at reduced pay. Since the worker is not
enttled o work without an employmenmt authorization, she is extremely vulnerable to this form of
exploitation, since any attempt te report Whis form of abuse jeopardizes tha worker's immigration status.

1 “Nannies deserve better, Commons committee says,” The Globe and Mail
7 August 1992, A3,

Lt Letter from Bernard Valcourt, Minister of Employment and
Immigration, to Judy Fudge, July 2, 19%2.

1 Letter from Fely Villasin, cCeordinator of INTERCEDE, to Laura
Chapman, Director of Policy and Program Development, Ministry of
Exmploymant and immigration, December 9, 1992.
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There is nothing in the LCP which is designed to protect domastic workers from employer abuse. in fact,
the federal govermment has madea it vary clear in its informational package on the LCP that it is the
participant's responsibility to find out what employment prolection is offerad in the province or territary
where she s warking."

¢} Profile of Dumestic Workers

How Many are There?

It is difficult to get a clear picture of tatal number of domestic workers in Ontario or what proportion are on
the foreign domestic program (FDM). According to the 1986 census there were 117, 530 domestic workers
in Canada but these statistics do not provide an accurate piciure as they include child-care workers and
exclude workers on the FDM.”

Foreign Domestic Workars

There are, howaver, reliable statistics on tha FDM. About 60,000 domestic workers have entered Canada
on the FDOM." In 1990, new amivais on the FOM totallad 11,000."” The majority settle in Ontario. 64%
of new entrants in 1989 cama to Ontario, up from 58% tho year before. About 60% settled in the Metro
Toromo area.'

Nearly 72% of domestic workers on the FDM come from developing countries {Philippines, Caribbean, Asia,
Africa and Latin America) and are nop-white.” Over half of 1990 new amivals came from the
Philippines.®

Reasons for Coming ta Ganada on FDM Program

Marny workers who enter Canada under the foreign domestic program do so because of unamployment and
poverty In their home courtries. Their meagre eamings from domestic work are ofien a vital source of
famlly income. It is not uncommon for a domestic worker to remit a substantial portion of her income to
support children and relatives in her homeland.®

L Inmigration canades, °The Live-in Caregiver Program,” Employment and
Immigration Canada, IM-197/4/92.

12 Figures cited in Intercede OLRA brief at 6.

= Canada, Dept. of Employment and Immigration, Foreign Domsstic

Horkers' Preliminary Statistical Highlight Report 19688/89 (Ottawa:

Dept. of Employment and Immigration, January 1990) cited in Serwonka
at 9; Villasin, Report to 1991 Intarcede AGM.

u villasin, Report to 1991 Intercede AGM

e Immigration Canada, Poreign Domestic Workers'’ Preliminary
Statistical Highlights cited in Serwonka at 9. Statistics based on
January to September, 19%1.

u Ibid (Immigration Report)
¢ Villasin, Report to 1991 INTERCEDE AGM.
1 Sarwanka at 8.



d) Working Condlitions of Domastic Workers

Historical Resistance to Labour Regulation

Atthough the employment relationship tumns the househald into a workplace, the ideology of familial privacy,
and the separalion between home and work, have produced extreme reluctance to regulate domestic
workers' conditions at work. For the longest time, domestic workers ware not protected by any kind of
labour legislation. It was only after INTERCEDE Jaunched a court challange to secure oventime protection
that domestic workers ware granted their first statutory protection under the Employment Standards Act.®

The dominance of an Ideology hingad on the separation between home and work, public and private, has
contributed to the low status and value placad an domestic work and the women who do this work. The
expectation that women should do this work for free, and tha lack of recognition accorded 1o the skilis
involved in such work contributes to the invisibility and devaluation of women's work within the home and
contributes to the [ow status, and low pay accorded to workers who perform this labour for pay. Mareover,
the fact that foreign domestic workers are often members of visible minorties relative o Canada
exacerbates the tendency to davalue thelr work.

Pan of the low occupational status stems from tha fact that domestic work is not seen as elther real work
or as productive labour. Addraasing the abysmal employment status of domestic workers raquires a
lagislative approach which recognizes househald labour and chikl care as valuable and productive labour
and which is founded on respect for the woman who do this work.

The Rols of Employment Agancies

Many employers who seek the services of foreign domestic workers rely on the services of employment
agencies lo supplement the services of the Canadlan Immigration Centres, The former are oparated on
& for-profit basis, and the agency typically charges a fee of one monih's salary {(approximately $500) to
place a foreign domastic worker, which is backed by a three lo six month guarantes 10 replace the domaestic
worker it the employer s not completely satisfied. ™

While there is no precise data concetning the number of foreign domastic workers who are placed through
empioyment agencias, on-going research suggests that many employers rely on such services.
According to this ressarch, the domestic placement agerncy industry is extremely volatile. As small, often
single family or one-person businesses, agencies open and close frequently, and this tumover is
exacerbated by \he current recessionary climate. In Ontario, all employment agencies are required to be
ficensed and must adhare to the Human Rights Code. However, a review of daily newspapers across
Canada indicates that there ara numerous unlicensed agencies aperating even in those provinces which
require licences,

The agencies simply match domestic workers with prospective employers, and do nol enter into contractual
arrangements with the domestic workers. While their primary role Is to screen domestic workers for
suitability, the most commercially successtul agencies also screen prospective diient employers. They

3 Ontaric Reg 308/B7.

" A, Bakan and D. Stasniulis, "Making the Match: Domestic Placaement
Agencies and the Racialization of Women's Household Work,’ paper
presented to the 16th annual CRIAW Confersnce, Making the Links:
Anti-Racipm and Feminism, Wovember 13-15, 1992, Toronto, p.6

n Ibid.
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operate as the classic *middle-man®, or, more precisely, "middle-women," since the available evidence
suggest that most of these businesses are owned and operated by women.

Because il Is prospective employers who pay the agency's fee, the agency identifies with the needs and
desires of the employer. According to research based upon in-depth qualitative interviews with ten of the
leading placement agencies in Toronto, the sgencies imerviewed indicated that their economic success
was based on carefully mesting a highly racialty and ethnically-sensitive, and stereotyped, demand market,
In fact, one agency cwner admitied to meeting race-spacific requests made by employars despile
knowledge of the fact that such demands violated the Human Rights Coda.

While racially diseriminatory practices of employment agencies in genaral in Ontario have received attenlion
in the media in the past couple of years, litle has been done by state agencies to uncover and prevent
such illegal activities. Since the Ontario Human Righits Cade is complaln-driven, the onus is on individual
employees, including doemastic workers, to initiate an investigation. However, i is very difficult for one
individual to establish that her or his faliure to obtain a particular position was a result of discrimination.

e) Reguiation Under the Employment Standards Act

The working conditions of dornestic workers are regutated under the ESA. Domestic workers are coverad
by the statutory minimum wage and are entitied to ovartime pay If they work over 44 hours in a weak.
Demestic workers are still excluded from tha maximum hours of work provislons. This means they have
no right to refuse overtime and there is no limit on the number of hours in day or a wesk that they can be
asked to work.” For workers covered by the Act, the working day is limited to 8 hours and the workweek
to 48 hours. The only protection domestic workers have is that the employer Is obliged lo provide them
with 2 periods of free lime aach weak; one of 36 consecutive hours {1 1/2 days) and one of 12 consecutive
hours {1/2 day).®

Long HoursALack of Compensation

Overwork and undercompensation is rated as one of the biggast employment problems exparienced by
domestic workers.” Tha live-In requirement puts domastic workers in the position of baing constantly on-
call. It also gives rise to amblguity about what constitutes work and what does not, with workers baing
compelled 10 do extra work that is not recognized by their employers as such.

Long hours are the norm but few domestic workers ever recelve their legal due. A 1988 INTERCEDE study
showed that an alarming number of domestic warkers wera denied their basic legal rights under the ESA.
85 per cent of the 576 live-in domestics workers surveyed by INTERCEDE reported that they were regularty
required to wark overtime.™ Only 33 per cant of live-in domestics who rautinaly parformed overtime work
received the iogal compensation of time-and-a-hall pay or liev time, An overwhelming 43.7 per cemt
received no compensation whatscever,

L Ontarioc Regulation 308/87.

* These can be combined into one 2 day period.

an Serwonka study, Arat-Roc study.

n Sedef Arat-Koc and Fely Villaain, Report and Reccmmendaticns on the
Foreian Domestic Movement Program, (prepared for Intercede, Oct.
1850) at 5-7.
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The present overime compensation provisions that apply to domestic workers are different from those
applying to other workers. Employers can declde whether to compensate overime in pay or time off. A
1990 INTERCEDE survey shawed that 75% of 453 surveyed, stated that it was thelr employer who made
the decision even though the Act states that it must ba mutual. Domestic workers are not in any position
lo argue. But these workers are the lucky ones. Another group of workers noted that there was no issue
of choice for them as their employers did not give them any kind of compensation.®

Quality of Accommodation

The ESA contalns no enforcement mechanism 1o ensure lodging is acceptable. Regulation in that area is
stilt parcelved as an invaslon of privacy and violation of the sanctity of the home.® If the program is to
make living-in mandetory then Ontario employment taw must recognize the home as a work place and that
must extend to kving conditions. The working conditions of domestic werkers, including health and safety
and minimum employment standards, must be regulated and enforced on a par with other workplaces.

Enforcement of Standards

Enforcement of employment reguiations in Ontario is dependant upon the domestic worker filing a
complaint with the Employment Standards Branch of the Ministry of Labour. Essentially it Is the worker
who really has tha onus of anforcing the standards, Not only do many domaestic workers lack knowledge
of their basic employment rights, out of fear of jeopardizing their jobs and, mora importantly, their chances
of bacoming landed immigrants, many domaestic workers are afraid to make any formal complaint.®

On the basis of INTERCEDE's thinteen year's of exparience working with domestic workers, it appears that
violations aof legal standards for vacation pay, unpald wages, termination pay overtime, wage statements,
public holidays, record keeping, minlmum wage and hours worked are common, The claims submitted to
the Ontario Ministry of Labour would only represent the tip of an icaberg of actual abuses perpetrated
against domestlc workers,

Because of the live-in requirement, job loss caries more drastic consequences for domestic workers than
for any other category of worker. When a domestic workar loses har Job, she loses the roof over her head.
An INTERCEDE speciat study reported that it is not uncommon for domestic workers to be fired without
notice. "Sgavaral recounted axpariences of being thrown out on the street, some at night and in the middle
of winter,

w Arat-Koc, endnotes 6 and B.
i Domeatic workers are still excluded from the Occupational Health and
Safaty Act.

“ ontario Ministry of Labour, Employment Standards Branch, "Domestics
~ Claimn by Employment Standard; Fiascal April 198% — March 19%0,°
{(Toronto: Ontariec Hinistry of Labour, June 1990).

" Serwonka at 20.

12



S e all

f) Collective Bargaining Law

Until the recent wide-ranging amendments to the Ontario Labour Relations Act.™ domestic workers in tha
province were specifically denied the right to use the private sector collective bargaining Jaw to organize
for the purpose of collective bargaining. While It is an important symbolic gesture that domestic workers
are no longer explicitly excluded from the pratections and benefits of coflactive bargaining legistation, the
government's amendments wiil have little real impact on domestic workers' ability to unionize.

As the govemment acknowledged In its discussion paper regarding the proposed labour refations law
reform, simply removing the exclusion of domestic warkers will not result in effective access to collective
bargaining arrangements because domestic workers often work alone or in very small groups.™ Where
employaes work alone, they are not eligible to organize and bargain becauss, under the Labour Rslations
Act, there must be more than one employes for collective bargaining to ba viabla. In effect, this would limit
organizing and coilective bargaining 1o those small numbers of domestic workers who are eliher employed
directly by an employment agency or work for the same employer in larger groups. However, in situations
where a domestic worker Is employed by an employment agency to work in a particular home, unless the
govemment cleasly identified the employer for the purpese of collective bargaining, there would likely be
a legal dispute over whether the employmant agency or houssholder constituted the emplayer. This would
have the effact of delaying, if not completely negating, organizing and collective bargaining for domestic
workers,

Even if the government were to amend the Labour Relations Act to allow the Labour Reiations Board 1o
cerify single-employee bargaining units, this would likely not result In efisctive access to collective
bargaining for domestic workers. The policy of the Labour Retations Board has been 1o cerily single
employar untts.® Not only is it prohibitively expensive for unions to organize and administer single
employee units, such small units simply do not have the bargaining power to secure significam
improvements in the terms and conditions of employment. This Is particularly true for domestic workers.
Coliective bargaining law [n Canada is premised on the bellef that it is best to lat the parties work out the
terms and conditions of collective agreements. In the event of an impasse, and after negotiations,
mediation and concilfation procedures have been exhausted, the parties are entittad to have recourse o
economic sanctions (the sirike and lock-out) to reach an agreement. Since foreign domestic warkars,
whether they entered Canada under the FDM or LCP, are required to reside at their place of employment,
it would be virtually impossible for them to engage In etieclive strike action. Moreaver, given that
emplayers are entitled to lockout employees to back up their demands, domestic workers could well lose
their residence in the svent of a collective bargaining dispute.

It is obvious that the basic structural featuras of Ontario’s collective bargaining law (single employer units
and the resort to economic sanctions to resolve bargaining impasses) do not address the employment
situations of domestic workers. For these reasons, abalishing the exclusion of domaestic workers from the
Labour Relations Act, while a step in the right direction, does not result in concrate improvements in the
working conditions of domestic workers. What is needed is a creative solution designed to address the
spacific needs of domestic workers.

) 5.0, 1992, c.21.

" Ontario Ministry of Labour, Proposed reform of the ontaric Labsur
Reiations Act, Hovember 1991, p.ld.

b J. Sack and C. Michasl Hitchel, Ontarioc Labour Relations Board Law
and Practice ({Toronto: Butterworthe, 19B5).
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g) What Domestic Workers Want

Since immigration is a matter of fedaral jurisdiction, there is little that the Ontario govemment can do to
redress the unaqual power of domestic workers which flows both from their tenuous immigration status and
the requirement to five in the employer's house. Howaver, the provincial govemment can ensure that
domestic workers both receive and enjoy the same employment rights as other warkers in Ontario.

The major problem confronting domestic workers is the failure to enforce basic employment standards.
The fact that domestic workers are isolated in individual employer's homes means that they have neither
the knowledge nor the power to enfarce exdsting legal standards, This baslc problem must be addressed
by the government i domestic workers are to enjoy the same basic legal righits as other workers in Ontario.

Since the Second World War, trade unions have become an important vehicle for amployse participation
and for establishing wages and other employment conditions, Equally as Important is the role of trade
unions in ensuring the effective enforcement of minimum standards for the workers they represent It
domeslic workers wera organized into independert trade unltons this would help to ensure the enforcement
of minimum employment standards. The problem is, howevar, that the existing structure of callective
bargaining taw, with Its emphasis on the certification of bargaining units on the basls of 2 single employer
or workplace, would undermine the abillty of domestic workers to unlonize even if domestic workers were
na longer excluded from the Labour Relations Act

One sofution to tha problem of improving the working conditions of domestic workers Is not to regard
employment standards legislation and collective bargaining as allemative mechanisms, but rather as
integrated and mutusily dependent. What we are propasing is a mechanism which would immediately halp
1o ensure that domestic workers are able to enjoy existing employment rights, but which could, In the longer
term, be a basis for establishing sffective collactive bargaining for tham.

Key to our racommandations, as wiil be discussed in datall later in the Repon, is a central tegisiry whare
employers ara required to regisier and domestic workers may choose to do so. The agency which
operated the registry would not enly have access to who employs domestic workers, but would also be
erttitied to act as an agent for the warkers both in resolving disputes and negotiating terms. A mandatory
centrai registry and agency would go a long way lowards overcoming the Isolation of domestic workers In
their dealings with their employers. The central registry would be then used as a building block for
mandatary broader-based bargaining.

On November 1, 1992 a small needs assessment survey was administered at ona of INTERCEDE's
monthly meetings. There were 66 respondents in this survey, which is provided in an appendix to this
report. Generally there was overwhelming support to the idea of establishing a ceriral ragistry to negotiate
and enforce domestic workers' employment contracts.

. HOMEWORKERS N THE GARMENT INDUSTRY

a} Working Conditions of Homeworkera

In the spring of 1991, the ILGWU-Ontario District, as pant of a larger research projact, conducted a study
involving in-dapth two hour interviews with thirty homeworkers in the Metropolitan Toronto arsa. The
homeworkers were all Chinese-speaking and the interviews ware conducted in Chinese. Follow-up
interviews have been conducted with an additional 30 Chinese-speaking homeworkers and have confirmed
the results of the oniginal study. These interviews revealed the extrame exploitation experienced by the
women who maka up this pari of the garment industry workfarce,
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The following are taken from the rasults of the first study and reveal the exploitation experienced by women
homeworkers:

(i) The wages of most homeworkers are well below minimum wage:

* 21 of the 30 homewarkers interviswed were not being paid minimum wage. One was
earning as litle as $1 per hour. Tha average wage was $4.64 per hour. The minimum
wage In Ontario is now $6.35. Two workers eamed an exceplionally high average of $7.00,
but they ware highly skilled. One worker was earing $1.00 an hour, two were saming
$2.50 an hour, and three were eaming $3.50 an hour. Only nine were earning more than
minimum wage.

{ii) Few employers pay the vacation pay to which homeworkers are enitled:
» Only one homeworker was being pald the vacation pay to which she was entitied.
{lii) Contributions are not being made by employars on behalf of homeworkers into either Unemployment
Insurance or Canada Penslon Plan, As a result, homaworkers are not made aligible for benefits under
these programmas. In such skustions tha burdan of establishing amployment status is on the hameworker.
* None af their employers wera making unemployment insurance or pension contributions,
Only one empioyer had a pemit to employer homeworkers as required under the
Employmant Standards Act.

(V) Most homewarkers work much longer than the 35 hours per week permitted in the garment industry
under regulations to the Industrial Standards Act (ISA):

* The interviews revealed that on averaga homeworkers worked 46 hours 2 week. The
minimum number of hours a week was 16, the maximum was 82,

» During their buslast pariods, homeworkers worked an everage of seventy hours a week.
The number of hours warked at such times ranged from a low of 36 hours por week to a
high of 100 hours per week.
* None of the overime hours was remunerated at overtime fates of pay.

(v} Homewaorkers have little control aver their wages or working conditions:
* When asked how their rates of pay ware determined, the majority reported that the rate
of pay they received is unilaterally determined by their employer. Several reported that
they are not even told what they will be paid until aftsr the work is completed.
= The homewarkers have no contral aver the scheduling of their work or of their rate of
pay. 12 reported problems in getting pald for the work they had done. 21 worked for sub-
contractors, 9 for factories and all but four worked for more than one employer.

(vi) Homewarkers face serious health and safsty problems:
27 of the 30 homeworkers interviewed experianced health problems related 1o their work,

Including allergies ta dust from fabric, stress resulting trom time pressuras, and ergunomic
prablems with the wark.
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(v) Homeworkers must absorb the overhead costs of thelr work;

= Homewaorkers have to pay for their own equipment, as weil as covering the costs of their
operating expenses, out of their meagre wages. The industrial sewing machines often cost
more than 33,500. Those who had purchased equipment in the fast few years repored
expenditures of 52,500 to 33,500.

b) Who Are the Homeworkera?

While women workers make up 29 pser cant of the labour force in the goods preducing manufacturing
sector, women constitute 85 per cent of the garment industry workforce. ¥ The [LGWU study found that
homeworkers ara women involved in the assembly slages of production. The majority of womean daing
homewosk lack English language skills and are often characterized as “immigrant women®. The category
of “Immigrant®, however, ofien connotes a culture and a relationship to the labour market as much as the
length of time in Canada. The survey of Chinese-spaaking homaworkers found that 13 of the 30 women
had been in Canada for more than 15 years, and 16 had lived in Canada for more than 10 years. All but
6 were Canadian citizens, and of these six, 5 had been in the courtry for a shorter paricd than is required
to qualify for citizenship.

The single most impostant tactor leading ta women's employment as homeworkars in the garment industry
is the lack of child cara:

« Of the thirty women interviewed, 28 had children; cne was disabled {deaf) with no
children; and 1 was a grandmother caring for grandchiidren;

* 27 of the 28 women with childran sald that the reason they worked inside the homs was
tha fack of atfordable child care,

* With very few axceptions, the last job outside the home for the homeworkars interviewed
was in a garment factory, and their reason for Isaving that job was pregnancy.

In addition 1o supporting children, 15 of the hamewaorkers inleniewed were also supporting depandents
ather than children. Usually these dependants were parents who {ived outside of Canada. In all but three
cases, thara was at least ane other income eamner in the family, usually a husband.

How many Homeworkers are there?

in 1991, thare were 75 homeworkars segistered by pemmits in the province of Ontario. The ILGWU
astimates betwean 2,000 to 4,000 homeworkers work in Metro Toromo. This is based on the numbsar of
plant closuras and rise in the numbsr of contracting shops.

It is often argued that prior to legisiative change, it is oitical to account for the number of homeworkers in
the province.  Attempting, however, to collect raliable statistics, if at all possible, will only focus sendiny
on the bottom of the chain of production, fe. on the homeworkers.  Assessing the number of homeworkers

*, Statistice Canada, cat# 71-001. 1992 estimates show that 514,000
ware employed in tho manufacturing sector with at total employment
of 1,779,000.
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may only conlinue to describe their characteristics. Otten homewotk data collection contains the
undeftlying assumption that there is something about the charactenistics of homeworkers themsalves that
explains homeworking. It becomes the statistical equivalent of blaming-the-victim. Such data collection
describes homework out of the context of the chain of productian. Homewaork is an international form of
organization of work in many sectors. It would be mora beneficlal 1o find out which firms and seclors use
homeworkers and to analyze how homework is used as a strategy of work re-organization across a variety
of sectors.

¢) Homeworkera and the Pyramid of Production in the Garment Industry

Restructuring in the Garment Industry

Over the last twenty years policy-makers and economists have argued that the garment industry is a sunset
industry. A tracking of employment figures reveals a difierent story and one linked directly 10 trade
libaralization. Between 1971 and 1988, the pariod during which the industry was supposedly on the
decline, employment in the garment industry actually rose by 11,000. 1t was not unifl the Iate 1980's, with
the emargence of trade iiberalization and the signing of the Free Trade Agreement, that the garment
industry began to face massive job losses. Employment droppad a full third fram 95,600 In 1988 to an
estimated 62,800 in 19927 In Metropolitan Toronte alone, the number of workers fell from 24,711 in
1988 lo 14,328 in 1991,

This 30% decline experienced by the garment industry s comparable to that experienced by the
manutacturing or goods-producing sactor in general. In fact, other sectors within Metro Toronto have
declined at an even faster rate. For example, between 1883 and 1890, employment in the fumiture,
chemicals, and machinery Industries declined by over 50 per cent, The gament industry remains a hey
employer in the province of Ontario, and it is the lamgest manufacturing sector employer in the City of
Toronte. It is a mistake to single out the garment indusiry, characterising it as a sunset industry. )t would
be mora accurate 1o undarstand changes the garment industry is undergeing as part of broader econamic
resiructuring and work re-organization as described in the introduction to this report

Homewaork has taken place historically within the garment industry.  The manufacture of clothing was not
based in very farge factories typical of other manufacturing Industries. Throughout the post war period,
most clothing production did occur In relatively larger factories which employed 50 or more workars.
Contracting out and homework was used at the busiest times. Contractors would ba used in the assembly
of a garment. The production process was organized by a larger manufacturer or jobber wha weuld
negotiate sales with the retailer, order the fabric, and cut and sew the fabric in factory. When the factory
was at full capacity, the manuiacturer would use a contractor who was sent tabric directly and then would
sew and press the pieces.

By the late 1980's in the midst of trade lberalization and tha shift to find the cheapest [abour possible, the
gament industry began to restructure In Canada. The manufacture of clathing now occurs within a hallow
production process. Retallars producing private label goods and large mantdacturers who control well-
known tabels no longer produce garments in large factories but have split apan the organization of work
into networks of contractors, sub-contractors and homaworkers.

i Employment eatimates fram Statistica Capnada cCat. 72-002,
Employment,Earnings and BHours.
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Chains of Production

As aresult of trade liberalization, competition with imports, and the entrance of naw technologies, retailers
and manutacturers saught to lower all costs, especially labour, through a more centrally-controlied,
hierarchical chain or pyramid of production. This chain of production is part of the glabal economic
rastructuring described above - the creation of the just-in-time production system and the fiexible, just-in-

time worker.

Desplie the apparent fragmentation, centralized corporate control Is actually increasing

through the deveiopment of spacific chains of production with retailers or large manutacturers at the top.
A typical chain of production is structured as foliows:

Retallers:

At the top of the pyramid are retallers who control both access to the consumer market
and production of private iabel Rems. Garment retail is dominated by a few large
retailers, particutarly department store chains, which actually contral access to over 40%
of the clothing market Competition in ratall Is particularty fierce, competing on price and
access {0 a specific fashion niche marksts.

New technologies, like Electoronic Data Interchange (EDI) is transforming the relationship
betwean retallars and the manufacturers and jobbers which supply them. When a garment
is sald, an electronic message s sant direclly to the manutacturer or lobber to create a
new ona,

EDI tachnology pemits retaliers to set up "just-in-time* relationships with thair suppliers,
This allows the supplier to replenish the retailers inventories on fast moving items of
apparel immediately, without a special order being made by the retailers. Retailers are
cutting inventory costs and attempting to provide fashionable clothes to the market fastest.
Retailers now expect a 'quick response’ from suppliers, Manufacturers, as a result, have
shifted production back to Canada to provide the necessary quick response far retailers.

Retaliers now are ordaring fawer quantities, want garments on a quick tumaround time and
no responsiblity for inventory. Othar retallers are demanding that suppliers provide
garments at the previous years' price and often on consignment. Retaliers crasate tighter
and more direct links with fewar suppliers in Canada

Jobbers and Manufacturers:

A relstively small number of jobbers and manutacturers comrol and dominant the chain of
production of garments with recognizable Iabels . In contrast to the large retailers, these ara often
smaller, Canadian-owned, family-run businesses. The jobbers design gaments and buy the
textiles for them and often directly ampioy workers who cut the garments,  Most jobbers actually
control the production of high-and designer labels from a position on 1op of a vast network of
contractors and homeworkars, Manufacturers function like jobbers but run their own *inside shops®
where they employ a few “core® workers wha cut and assemble garments. The trend Is toward
pure jobbing and the creation of what has besn described as the *hollow carporation®, where no
actual production Is done on the premises of the manutacturer.

*  Private labal production refers to the retailers own name or line of products. Retallers are
generally expanding this line of products.
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Contractors:

Both jpbbers and manufacturers subcontract cutting and assembly operations 1o contractors
Oiten contracting shops employ as few as two and up to 30 workers. The larger contractors often
subcontract work out to still smatler contractors and to homewaorkers. in 1991, contractors now
make up over 53 per cant of the total garment Industry in Ontario, Ovar 50 per cent of the
contractors only employ batween 1 to 4 workers.

Contractors are often technically sophisticated, using CAD, other forms of CAM like
spreaders, markers and laser cufters. Thase new technalogies offer speed 1o the cutling
process. Most Importantly, the new tachnology minimlzes direct labour costs. Labour
reductions range from 20 to 60 per cent [ avaliablz second-hand they ara relatively
Inexpensiva. As parnt of the just-intime production process, designs and patterns can
sasily be stored, cut quickly and sent out for assembly, ®

Homeworkers:

Al the bottom of tha chaln of production ara the homeworkers. Thay deal sither with a contractor,
who may run a fly-by-night operation, or a inanytacturer who has much greater bargaining power
than she does. Oftan homeworkers will may deal with a number of difierent contractors.

The impact of just-time-production and quick respense means that production, particulary of fashian Rems,
has shifted back to Canada and wili continue to do so. Some argue that if homeworking Is regulated,
production will eutomaticaity shift of-share. However, with the production schedule and quick response
now demanded by retallers, production must, to a large extent, stay in Canada. Refusing to regulate
homework because of a fear of capital flight ignores how production Is controlled by the retailers’ demand
for quick response. Regulation of homework, therefors, s critical in this expanding sector of the garment

industry.
d) Subcontracting and the Enforcement of Employmant Standards.

The restructuring in the garment industry is most apparant in the rise of both smailer workplaces and the
emarganca of a greater number of contracting shops. In 1971 only 22% of the industry was made up of
shops with less than 20 workars, By 1981 this picture had reversed itsell so thal 76% of clothing
production was in shops with less than 20 workers. The number of contracting shops In Ontarlo grew from
only 4 In 1971 to over 116 in 1991.  (in fact, we would argue, available stallstics woefully underestimate
the number of contractors In the province.) Contractors often run a fly-by-night operation, opening and
clasing with great rapidity.

Tha pyramid subcontracting structure of the industrias in which homeworkers are employed contributes to
driving homework underground. The small comractars attempt to avoid minimum standards legislation
because they are In a highly competitive cost position. This results in exiremely poor working conditions
and wagas for homeworkers. Thus, any erforcement mechanism {or minimum labour standards for
homewarkers must address the pyramid subconiracting structure in the garment and ather industries,

For the mos! past, businesses are permitted to organize their aliairs as they see fil and corporations are

» J. Zeitlin, “Recaonfiguration of the Market and the Use of
Computerisaed Technology” in Computer-Aidsd Manufacturing and Women‘e
Employment. S. HMittar (ed.) Germany: S$-V, 1%%2. p. 31l.
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treated as independent entities for most purposaes under Canadian laws. The rationale for this is to pravide
entrepreneurs with the greatest degres of freedom to organize their business aclivities, Howaever, this
freedom Is not absolute. Business are not permitied to arganize their aclivities solely for the purpose of
avoiding statutory ar regulatory gbligations.

Such forms of organization may well be found to be sham transactions by courts or adjudicative tribunals,
In these cases, tho adjudicator may ignora the corporate form or organization and impose liability as i such
legal forms did not exist.  Thus, legislation which imposes liability on business activity may provide the
adjudicative body with the expliclt statutory authorty \o disregard the form of specific transactions or
organizational forms if the purpose or elfect of the transaction ar organization is to avoid liability.

One notable example is section 245 of the Income Tax Act which is a general anti- sham provision. The
effect of this section is to ignore for the purposes of income taxation any corporate forms, business
transactions or business organizations the sole purpose of which Is 1o aveid the incidence of taxation.

The related employer provision currently comtained In the Employment Standards Act serves a simllar
purpose. Basically, section 12 is an anti-sham devise which aitempts to prevent employers from
manipulating corporate form and the organizastion of their operations °it the Intert or eflect of the
arrangerert is to defest, elther directly or indirectly, the true intent or purpose of this Act.® This provision
treats "associsted or reiated aclivities, businasses, works, trades, occupations, professions, projedis or
undertakings which are or were caried on by or through mora than one corporation, individual, firm,
syndicate or asscciation® as one employer # the intent or effect of the amangements Is to defeat the
purpase of the legisiation which is to Impose minimum standards upon employers. Moreover, it imposes
joint llability on related employers for any contravention of the Employment Standards Act.

It homeworkers are to have access to improving their wages and warking conditions, new related employer
and joint liability regulations to address tha changing structure of work are key and fundamental. We will
explora these specific changeas below.

8) The Current Framewerk for Regulating Homework

tndustrial homeworkers are treated as employees under the Employment Standards Act  Section 1 of the
Act defines homework as follows:

the doing of any work In the manufacture, preparation, improvement, repair, alteration,
assembly or campletion of any article or thing or any part thereol in premises cccupied
primarily as living accommodation.

This dafinition does not explicitly cover the production of services in the home and so leaves out recent
forms of homework such as telecammuting, which involves data and word processing oul of the worker's
home.

Another difficulty In regulating homewaerk Is the problem of characterizing homeworkers as employees.
Although homeworkers are defined as employees In the Employment Standards Act, relerees have not
developed a consistent approach in detemmining whether or not a particular homeworker is an employee.
In at least one instance a relsree has found a homeworker in the garment industry to ba an indepsnden
contractor, and thus not entitlad 1o the protection offered in the Employment Standards Act (see, Sparta
Mercantile Lid. (Re), June 21, 1984 (Brown) £.5.C. 1657) This result followed from the referee’s
invecation of the common law test of employment. Clearty this test is inadequate to deal wilh the economic
realities of homeworking.



For homeworkers engaged in the production of goods in the home, there are a number of serious problems
with the existing regulatory framework:

{1 Homseworkers are denied the protection of significant sections of the Employment Standards Act
under regulations to that Act.

Under Regulaticn 285, homeworkers are excluded from minimum standards protection with respect
to the following:

. maximum hours of work (undaer clause 4(f));
. overtime pay (under clause 6(g))
. statutory holidays {undar clausea 7)

{2) There is inadequate enforcemant of the few provisions in the Employment Standards Act which do
covar homewarkers:

Homeworkers aro entitied to minimum wages and to vacation pay under the Act.  As the survey
rasults quoted above ravaal, very few homeworkars have actually benefitted from these provisions.

Undsr the Employment Standards Act, employers are required 1o obtain a permit from the Director
of Employment Standards befors hiring homeworksrs. They are also required to keep a registry
of homeworkers and the wages they are paid,

. As of January 1, 1990, the racords of the Employment Standards branch Indicated that
only sevanty-five homeworkers in the province of Ontario were covered by permits. In
1969, 525 homework permits were lssued. By 1988, this number had fallen dramatically
1o 93. Al 8 time when homework is exploding in the industry, permit registration has

dropped,

C MNane af the homeworkers inerviewed were registared as homeworkers with Employment
Standards. In ingtances whaere the name of the employer was known, a check with
Employment Standards revealed that the employer did not have a parmit.

The Employment Standards Branch relies on voluntary compliance of emplayars to enforce this
provision. Action is taken only when violations are brought to the attention of the branch, and the
branch's response is simply to send a letter to the amployer peinting out the requirement and
asking him to register,

in the garment industry, regulation of homaworkers is furlhar complicated by the fact that minimum
standards {or other workers are sat by Advisory Commitlees under the Industrial Standards Act,
while homewaorkers are covered by the differemt (and lower) minimum standards in the Employmant
Standards Act.

Neither the Employment Standards Act nor the Industrial Standards Act empower inspacters lo
erter a home to investigate tha conditions of wark,

As pointed out in the pravious section, the pyramid structure of production taking hold in the garment
industry, and also surfacing in other industries, makes establishing Yability for the purposes of minimum
standards very ditficult.
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{3) Employment Standards legislation Is based on a model which makes benefils depsndent on
continuous employment with 2 single employer. This framework is not only inappropriale for
regulating homework, # is inadequate for addressing the growing problems of other forms of non-
standard or “precarious® smployment, such as part-time, conlract and casual work.

N} The Reforms Homeworkars Want

Many ol the retorms homeworkers want were prasented to the Mnistry of Labour in the Coalition for Fair
Wagas and Working Conditians brief. First, as with domestic workers, the abysmal failure to emtorce the
existing permit system and basic employmeant standards has meant that homeworkers do not enjoy the
same basic rights of other workers. Secandly, access to collactive bargaining has been efleclively denied
through the weak related employer and continuance of sarvice regulations, combinad with the axisting
ragulations for certification based on the single employer. Comparable to domestic workers, homeworkers
require 2 mechanism that closely finks basic employmam standards and access to collective bargaining.
We detail the specific recommendations after a review of existing possible legistalive options.

IV - HOMEWORKERS IN THE GARMENT INDUSTRY AND FOAEIGN DOMESTIC WORKERS
COMPARED

Domestics workers and homewarkers in the garment industry shase several charactaristics. First, both work
out of homes. This is important, becauss the imaga of the home evokes an emotional response which is
at odds with saeing it as a place of employment. Homes are considered private places into which the law
ought not to intrude. It Is precisely these kinds of notions which have left domestic work virtually
unregulated until racenily.

The differance between homeworkers and domestic workers is that the lattar work out of someone else's
home, performing domestic tasks that the vast majority of women perform without pay. This fact influences
the treatment of domestic workers; their work is not seen as real productive activity and rather than viewing
them as employess, with lagal rights, they are seen as “par of the family.” The resuft is that their work
s devalued and they exparience kow pay and often poer working conditions.

Homeworkers in the garment industry are, by contrast, perceived as perorming real work - the same work
as is performed primarily by women In factories. Howaver, the location of their work diminishes its value:
homeworkars are parcetved as having control their own schedules, happily and easlly blending paid work
with domestic chores. Nothing could be further from the truth. For these workers the double day, the
juggling of unpald domestic and paid work, becomes the endless day.

The same s also true for domestic workers. Like homeworkers they cannot ratum to a home which
demarcates the sphsre of pald employment

A second characteristic shared by domestic workers and homeworkers is that the overwhslming majority
of them are women. Agaln, this is very significant. Women's work historically has been undervalusd and
women have been relegated to paid work which resembles the unpald work they perform. As a resuit,
women's work, such as sewing, cleaning, taking care of childran, cooking etc., is perceived as unskilled -
women are naturally inclined to perform these tasks, they do not have 1o learn them. These nolions
contribute to the devaluation of productive aclivities of domestic workers and homeworkers.

B
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Domestic workers and homewarkers in the garment Industry share a third characteristic - many of them
are women of colour. Most live-In domestic warkers ara immigrants, the majority of whom come from the
developing world. Similarly, the garment industry in Canada has historically drawn upon recent immigrants
to the country, taking advantage ot the ethnically and raclally divided labour market 1o ensure that wages
and working conditions are depressed. While many homeworkers in the gamment industry are second
generation Canadians, because they ara women they often do not have language skills in the two official
languages. Since bath domestic workers and garment homeworkers arg seen as coming from poorer and
‘less-advanced" countries, the fact of their low wages and poor working conditions in Canada is not seen
as particularty troublasome; they are seen as better off here than whare they came from.

A pemiclous consequence of thesa common characteristics Is that the requlation of domestic work and
homework has not been given a high priority by policy makers and legislators.

Both domestic work and homework are now regulated by law in Ontario. However, neither of these
ctategories of workers receive the same Jegat entittements as tha vast majority of workers in the province.
Moreovar, because these workers are isolated in individual homes, employment standards have not been
aftectively enforced. Moreover, their isolation and dispersion makes It very difficult to organize domestic
workers and homeworkers. Traditional labour law mechanisms simply are nat effective when it comes to
domicile-based work. Thus, domestic workers and homeworkers are sft to the travails of the unregulated
market.

However, by focusing on the shared characteristics of domestic workers and homaworkers we should not
ba seen as “explaining” their employment situation by reference to thelr personal characteristics. This type
of explanation individualises what are in tact broader social relgtions. R also lets policy makars and
employers off the hook

A range of other broader questions neads to be addressed 1o understand why there is a demand for live-in
domestic workers and homeworkars in the garment industry. For example: Why do wemen from daveloping
countries come to Canada to perform work that Canadians refusa to do? How do garment manufaciurers
use subcontracting arrangemants 1o exploit a racially and sexually divided labour markel? How is the threat
of taw wage competition from developing countrias being used to depress wages and working conditions?
What would the sffect of a nationat childcare policy be on the demand for five-in domeastic workers and the
supply of homeworkara? Do tha faderal and provincial governmems see homework as a viable sirategy
tor the Canadian ganment Industry?

This report does not atiempt 10 answer these broader questions. Ils focus is on a common reality of

domastic werkers and homeworkers: that domicile-based work is invisible and, censequently, very difficult
to regulate using the pravalling legislative models In Ontario. 1t is this reality we want to change.
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PART C: ASSESSMENT OF PREVAILING LABOUR STANDARDS REGIMES

. OVERVIEW

The two prevalling medels in Ontaria for regulating the conditions of smplaymant for workers in the private
sector are diract statutory regulation via the Empioyment Standards Act (ESA) and collective bargaining
under the Ontaric Labour Relations Act (OLRA). To date, these regimes have proven singulary
unsuccessful in improving the wages, working conditions of workers in the most vulnerable seclors of the
economy, who are overwheimingly women and frequently women of colour and women who have
immigrated to Canada. The limitations of these regulatory regimes are exacerbated when it comes to
domicile-based employment.

Moreover, the need tfor reform Is made even more urgent as structural changes in the economy and work
organization sweep @ven more workers into vulnerable, insacure employment.

inequality of Economic Power

The fundamental problem with Ontaric’s employment standards and collective bargaining laws is that they
do nat speak to the realtty these workers find themsefves In. At the root of the prabiem Is that they fail
utterly to address the structural taclors which lead to thase workers being so vulnerable In the first place.
This is due in large part to the way work s organized in these sectors. The sactors whare employment
standards regulation and collactive bargalning have been leest effective are thosa with small workplace,
particularly those where casualizad insecura jobs predominate. Workers in these settings who want to
anforca their employment rights or unionize are up against incredible odds because of an overwhelming
imbalance in economic powaer.

A legistalive strategy that seeks 1o promote decont wages and working conddions for workers in lhese
gectors can only succeed Hf #f addresses the structural basis for this profound inequality in bargaining power.
it it does mot do that, it is guaranteed to 1all and the workers most in need of labour regulation and
collective bargaining will continue 1o be the most #l served by Ontario's labour laws.

Il. EMPLOYMENT STANDARDS ACT

Exclusion, both tacit and explicit, in the scope of employment standards in Ontario, affect a range of
diferent kinds of workers, usually on the basis of the sactor in which the worker is amployed, from a variety
of the standards.*® Moreover, the implementation of minimum sarvice requiraments in crder to be eligible
for stalutory benefits, such as matemity leave for example, exclude the growing number of temporary and
casyal workers from protection.

Not only are the exclusions oo wide, employment standards legislation is not eflectively enforced. In his
analysis of the dispute resolulion procedures and compliance performance under the Ontaric Employment
Standards Act, Adams found that the great majority of complaints are filled by workers who have lsft the
amployer against whom the complaim is filed In fact, he characterizes the bureaucracy, the

A Agricultural workers are excluded frem overtima and statutery
holiday pay as are homeworkers and demestic workers receive
differsnt treatment than the majority of workers covered by the EsSA.

LU Roy Adams, "Employment Standards in Ontario: An
Industrial Relations Systems Analysins,” 42 Relaticns

Indugtrielles 46-43 {1987}
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Employment Standards Branch (ESB), which enforces the legisiation as primarily a collaction agency
Moreovaer, he concludes that it is not very eflective at collecting wages owed from dsfaulting or bankrupt
smployers.? In pan, this is attributable to the fact that the ESB is profoundly overworked and
undarfunded.

Employment standards legistation Is also profoundly flawed when it comes to ensuring compliance.® Not
only is there a low monetary cost to violating the Act, the probability of detecting a violation is likely to be
small given the small number of routine tnvestigations. This s because the ESB relies almast exclusively
on an Individualized complaint model to delect viclations. in fact, the Branch has viduaily stopped
conducling spot audits,

Without the backing of either a strong govemment agancy or a union, the burden of enforcing standards
falis on the Individual workers, who, pracisely because of their vulnerability, are in the least favourable
position fo do so. Lacking the collective pewer of a union and fearful for their jobs, most workers have no
choice but to put up with Intolerable conditions or quit.

Homeworkar and damestic workars, who are at the botlam of the labour market In terms of power
resourcas, are particularly it-served by the ESA

i COLLECTIVE BARGAINING - ONTARIO LABOUR RELATIONS ACT
a) Workplace Structure

Ontario’s collective bargaining laws are based on tha model of a large industrial workpiace with a relativaly
permanent and stable workforce, The reality for most workers is otherwise. The reality tabour law must
address Is small workplace and a worklorce characterized Increasingly by casualized employment with only
marginal atachment to an individual employer. In 1985, nearly 84% of all of Ontaria’s registerad
businesses employed fewer than 10 workers.*

Although ovarall trade union membership Increesad during the saventies and elghties, this growth masked
a substartial erosion of bargaining rights in the private sector. The growth in public sector unionization was
paralislied by a significant daciine In private sector unionizatlon,® As manufacluring jobs are lost, large
plams close down and new structures of work organization take predominance, this dacline will only

i Ona out of 7 amployeas (15%) who validly complain to the Employment
Standards Branch do not receive what ies due to them; Ibid., 53.
Note, howaver, that this figqure ignores those cases where the Branch
har facilitated collection by the employee without hawving to use
its enforcemant powars.

4 Ibid., S57-&0.

" Urban Dimensione Group, Inc., Growth of the Contingent Workforce in
Ontario: Structural Trends, Statistical Dimensions and Policy
Implications. A Report Preparad for the Ontaric HWHomen's

Directorates. February 1989.

e« John 0’Grady, "The Labour Movemant, Wage Polarization and the Wagner
Act Hodel of Collective Bargaining®. Paper presented to the Centre
for Resaearch on Work and Society Conference on Broadening the
Bargaining Structures in the New Social Order. York University.
May 1992, at 3-5,
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accelerate unless coliactive bargaining legislation is structurally reformed to make i possible to extend
callective bargaining to the growing number of workers whose localion in the workforce has left them on
the margins of Ontario labour law.

b). Collective Bergaining and Homeworkeras and Domestic Workers

Single Emplovees Bamed from Certification

Although the OLRA now exends the right to organize 1o domestic warkers, most domestic workers
inciuding foretgn domestic workers entering Canada under the FDM or LCP, are barred from enjaying the
benefits of the OLRA because that Act requires there to be at least 2 workers in an bargaining unit for it
to be # centified. The only workers who could be arganized would be those working through agencies,
assuming the agency were defined as the employer. Homeworkers working alone in their homes face a
similar prablem.

Iinequality of Bargalning Power

Even it such a single worker unit could ba centified, it would be virlually ineffective as a means of improving
workars' employment conditions. Individual workers in economically vulnerable positions are In no positions
are In no position to bargain. Homeworkers and domestic workers are isolated in the home and thus lack
contact with other workers or a collective to back them up.

The problems confronting domestic workers are compoundad by thelr inequitable immigration status. The
requirement that domestic workers live-in, their precarious immigration status, their imtense isolation, and
the obsiacles they face In changing employers, create overwheiming inequality In bargaining power
Striking would be vinually impossible with the live-in requirement. A lock-out would be disastrous for a
domestic worker, whose workplace I3 also her home.

in addition to insecure immigration status, domestic workers also confront racial, cultural and linguistic
barriers which contribute to their vulnarabiiity in the workplace. Many hameworkers, especially those in the
garmemt industry, also coniront similar barriers.

Problems of Small Locals

Small locals also present unions with a number of practical difficulties. #t takes an incredible amount of
resources for &8 union to organize and provide effective suppon {bargaining, processing grievances,
collectiva agreement administration, membarship development, strike support) for a myriad of small locals.

i6



P 4

PART D : NEW DIRECTIONS

. THE NEED FOR AN INTEGRATED APPROACH

It Is nacessary to rethink the traditional approach to labour standards regulation and collective bargaining
and stop seeing employment standards regulation as simply a fall-back mechanism to cover inadequacies
in collective bargaining.

Collective reprasentation- unionization - is the only really eifective way 1o provide workers with minimum
standards. Howevaer, strong statutory regulation around labour standards may be a necessary condition
for the exiension of colloctive bargaining.*® Collective bargalning Is being threatened precisely because
employers can exploit cheap fiexible labour,

As long as low standards prevall in an industry, employers will always have an incentive to avoid
unionization and restructura their operations to avaid the effects of unionization. Collective bargaining in
highly competilive settors, lke the garment industry, will always be under seige bacause of a readily
available supply of cheap labour.

Employment standards regulation and coflective bargaining need to be seen as integraied mutually set-
rainforcing mechanisms. Only through a combined strategy can the goals of improved working conditions
and access to collective bargaining be advanced,

a) Strategy

Our goal is te develop a mechanism that would guarantee homeworkers and domestic workers decent
minimum standards which are enforced. To that end, it Is necessary to develop the following:

1) A system that could be immediately implemented to ensure negotiation and enforcement
of decent standards for tha vast numbar of workers who do not have accass io collective
bargaining.

2) A system that would open the door 1o mandatory, broader-based and province- wide
collective bargaining.

The first prong of the strategy, and the necessary starting polrt, Is that a system of effective and extensive
labour regulation needs to be put in place. This is necessary 1o address the siluation confronting tha vast
number of workers who are presently outside the scope of collactive bargaining. An approach based on
lhe hopa that the bensfits of collective bargaining will trickle down to nan-unionized employees will not
work, It is necessary to direcily address how to improve the wages and warking conditions of workers at
the boltom. 1t is also the necessary ground on which to promote the extension time, [mplement a naw
model of colleclive bargaining that will pramate unlonization and effective collective bargaining.

L J. Fudge, Labour Law’s Little Sister : The Emplovment Standards Act
and The Feminization of Labour (Ottawa: Canadian Centre for Policy
Alternative, 19%0) 19.

9 Ibid.
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il. SECTORAL REGULATION OF EMPLOYMENT STANDARDS

Without standardization In terms and conditions across a sector there is 3 genaral downward pressure on
wapes, This is especially so in highly competitive sectors like the garment industry. As long as unionization
will put an employer at a significant competitive disadvantage in relation to its non-unionized compstitors,
unions which do exist will be constarily on the delensive.*

A regime providing for sectoral regulation of empioyment standards and sectoral bargaining would banefil
small employers in highly competitive sectors, putting them on a more even footing with their Ontario
compatitors. 1t would provide a degres of stabllity enabling employers to compete on the basis ol efficiency
and service rather than cheap labour.

To be eflactive, and avoid the pitfalls of an individualized system like the ESA, such a system of labour
standards regulation must, as much as possible, involve the usa of collective forms to advance and protect
employee interests.

. SECTORAL OR BROADER BASED COLLECTIVE BARGAINING
a) Bargaining Units and Bargaining Powor

The bargaining unit is the basic structural femure in Ontario iabour relations Iaw. The Labour Relalons
Board has the sole authority to determine the appropriate bargaining unit,  With the excaption of the
construction industry, the single-employer, single workplace structure Is the cornerstone of Ontario’s
bargaining unit structure. Moreover, the fragmentation of bargalning structure in Ontario extends beyand
the single-employer, single-iocation unit to reRect soms broader o¢cupational distinctions . Since the board
defines a bargaining unit in tarms of occupational classes rather than individuals, standard units have
emerged. The Ontario board's policy regarding standard units reflects s understanding of employees’
community of interest. Although a tactual determination of the appropriate bargaining unit must be made
in each case, the board Is loath 10 depart from its previous determinations of appropriate bargaining units.

Standard units defined by the Ontario board include a standard production untt and a standard office unit.
The separation of office employees from production employees, except where the office employees are
lacated in ar next to the plant, is a well-entrenched policy. Moreover, until the recant labour relations law
amendments, the Ontario board had a policy of separating pan-time and students workers from full-time
workers at the request af either the employer or the union. Inside and outside municipal employaes will
generally be separated into separate units by the board. Homeworkers have bean excluded from a unit
of production workers employed in a factory in the garment industry. These are jusl a few af the Ontario
board’s standard units.

i Ontario Federation of Labour, °The Unequal Bargain-®,
Document prepared for 1989 OFL Convention.
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The board's policy regarding standard units entrenches an anificially namow conception of workers'
common intarests which is based upon the employer's initial production decisions. While # is true that there
are many interest which may contiict within a workplace, there are also many commenalities. Wages are
a powerful unifying force. From the employaa’s point of view, the elimination of wage diflerentials between
locations or between tull- and pan- time workers may be more than equitable, # is a practical means of
combaiting employer whipsawing. Sourcas of tension within a workforce are many and are not limited 10
those institutionalized by the board's practices. Office workers may hava demands unique to their sttuation,
but s0 do women, immigrant, skilled, and senior groups, though none Is recognized as a distinguishable
bargaining constituency by the board.

In any workplace there are numerous dimensions through which possible conflicts of Interest between
workers may arise. Howsver, it is the democratically elected representative of the workers, the trade union,
which Is best able to mediale thess potential conflicts. f the union Is unable to do so it will either be
extramely weak or it will not service. Thus, s strength and survival depend upon its abliity bath to resolve
any conflicts batween its membars and 1o create tha conditions for solidarity. The employers' primary goal
is to have a tractable workiorce, not to mediste possible confiicts between workers for thelr collactive
empowerment, Mareover, the board's bargaining unit policy simply reinforces the imerest which have been
shaped by the employer's production decisions, it doas not rescive these conflicts. When Interests collide,
the responsibility for sorting out the competing demands and priorities belongs to the chosen representative
of the workers, the union, nol to the board or to the employer.

Momaover, the eriteria tha board employs for determining workars’ community of interest which is the basis
for determining the appropriate bargaining unit, are gender-blasad. The nature of work parformed by men
and women differs, as do the skills they are required to exercise in their jobs. Since men and women
generally are employed to perform dissimilar jobs, their conditions of employment differ. Thus, it is not
surprising that standard occupational units reflect and reimorce the gendared occupational structure of the
labour market Offica workers, most of whom are women, will in the vast majority of cases be separated
into difierent bargalning units than manufacturing, construction, and non-agricuttural primary warkers, maost
of whom are men, employed by the same employer. Moracver, since wamen are often employed in
female-dominated establishmers, the policy of defining the appropriate bargaining unit in terms of a single-
location and a single-employer reflects exdsting gender biases in the labour market. The gendered
segregation of bargaining units, in turn, reinforces the perception that male-dominated and female-
dominated units have different communities of iMerast. Thus, the result of the Board's standard unit policy
has been a bargaining structure which is deeply fragmented along gender fines.

Ancther result of the Ontario board's standard bargaining unit poficy is a pronounced tendency towards
certifying very small bargaining units. According to the 1989-90 Annual Report of the Ontario Labour
Relations Board: small units continue to be the pradominant pattem of unionizing effarts through the
certification process in 1989-30. The average size of the bargaining units in the 573 applications that were
certified was 30 employeas, the same as in 1988-89. Unils in construction certification averaged 7
employees, the same as in 1988-89; and in non-construction certifications they averaged 41 employees,
compared with 40 in 1988-89. Eighty-two percent of the tolal certifications involved units of fewer than 40
employees, and 42 percent applied to units of fewer than 10 emplayess.

In genaral, the board policy o small units favours tho employer's imerest in limiting the scope and impact
of collective bargaining to small graups of employees.

Undoubtedly the trand towards certifying smallsr units has been undertaken with the laudable geal of
facllitating organizing. However, while a small bargaining unit may faciltate certification, it is this vary
structure which makes it almost impaossibla to bargain decent contract. Under Ontario labour law the
bargalning unit for purposss of certification is the same bargaining unit for purpases of bargaining.
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The problem is that there is no necessary comelation betwesn a unit that facilitates omganizing and one
which facilitates meaningful bargaining and, indeed, the two objectives dlten conflict. Small units of
employees do not have much bargaining pawer unless the sector is highly unionized or workers in the unit
hold a monopoly over necassary skills, as for example, In construction,

Recently the OLRA was amended 10 allow the Labour Relations Board 1o amalgarnate bargaining units in
vary limited circumstances. The employees must be represented by the same trade union and employed
by the same employer. Even then, in exerclsing lts discretion to combine two of more units, the Board
musl consider a range of labour relations factors. And finally, in the manulactuiing sector the Board is
spacifically prohibited from combining units where such combination could interlere unduly with the
employer's ability to continue significantly ditfarent methods of production or operate the two locations as
independent businasses.* These limited amendments serve to confim the fact that compulsary
bargaining unit structura in Ontaric is not designed 1o overcome forms of fragmentation fmposed by
employers.

As long as Ontario collective bargaining law clings to the idea that the unil that is certified must be the
sama unit that bargalins, then collective bargaining rights in small workplace can never be advanced. The
win goals of organizing and meaningtul collective bamgaining in the small warkplace sector require a
recognition that they require different structural forms. The unit for certification might be on an employer
basis, but the structure of bargaining must ba on a sectoral or reglonal level.

b} The OLRA and Sectoral Bargaining

The OLRA does allow for broader basad bargaining but, except for the construction industry, it is purely
volumary.* Employers can withdraw from such regotiations at any time, by informing a union bafore the
signing of a multi-employer collectiva agreement that & does not intend to be bound by it.

Anather problem with the current systam of voluntary multi-employer bargaining is that it is fragmented and
need not cover an entire sector. A thind problem is that a union has no right to enforce broader-based
bargaining structures.® This volumtaristic approach leaves it to employers to engage in broader based
bargaining when it sults them and withdraw from it when it does not.

It is changes to the voluntaristic nature of sectoral bargaining combined with new meaningful dafinlions of
bargaining units that will begin to extend the rights of coilective bamgalning to domestic workers and
homeworkers in the garment industry.

L See S.0. 191, ¢.21, 5.8 amending 8.7 of the Ontaric Labour
Relations Act.

o ibid. n.52

L) Burns Heats Ltd. OLRB. Case is dascribed in O‘Grady
paper at pp. 7-8. Board found UFCW had bargained in bad
faith when it pushed to the point of a ntrike the demand

that the company return to sector-wide bargaining.
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PART E ASSESSMENT OF MODELS OF SECTORAL REGULATION AND SECTORAL BARGAINING

This part provides an overview of some of the models of secioral regulation and manadatory sectoral
bargaining which currently exist in Canada. In fact, two of the regimes which will be examined in detall are
trom Omtario - the Industrial Standards Act (ISA) , which provides a mechanism for sectoral regulation of
the garment industry, and the construction industry provisions of the Labour Rslations Act (OLRA), which
provides mandatory broader bassd bargaining in that settor. In addition, the Quebec Collactive Agreement
Dacrsas Act (CADA}, which axtends some of the provisions in a collective agreament across an entire non-
unionized sector, and propesals which were recently considerad, but uRimately rejected, in 8ritish Columbia
which would have provided {or broader-based bargaining jor small establishments in sectors historically
underrapresented by trade unions, will be examined In dstail, The main provisions of aach of these
legislative schemas and the actual practices under tham will be described and the suitability of each for
adaption to the garment Industry and domestic workers will be evaluated.

I, INDUSTRIAL STANDARDS ACT
8) Introduction

Ontanio’s Industrial Standards Act ISA)™ provides a model! for how Industrial standards can be regulated
on a sectoral basis. The Act provides a mechanism for establishing a schedule of wages and working
conditions which binds all employers and employees In a given industry across a given geographical zane.
In the case of the garment Industry, the zone s defined as the whola of Ontario.

For a varigty of reasons, the Act as presently written Is sorely ot of date and inadegquata both for the
ganment industry or any other sector. Somae of these problems are touched upon below. However, the
scheme for sectoral negotiation of standards contained in tha ISA provides not only a madst of sectoral
regulation, but may provide a basls for broader based collsclive bargalning bargaining.

b) History and Purpose

The Industrial Standards Act, introduced in 1935, established a procedure whereby amployers or
employees in an industry could apply to be governed by a regima of unfform standards binding across the
industry. The impetus for bringing In the Act arose out of devalopments in the garment industry, which is
the maln industry regulated under it During the 1930's, labour relations In the garment industry were
characterized by massive unrest, fraquent strikes, flagrant abuses around piscework rates, fierce
competition and undercutting. Uniform standards offered manutacturers stablity and protection from
undercutting. For workers, such standards offered the possibility of using the collective strength of unions
to negotiate decemt standards for all workers. Minimum standards applicable to all workers would also
inhibit employers’ ability to bid wages down.

c) How Standards were Originaily Sat

Employers or workers in an industry who wanted 1o be governed by a system of uniform standards would
petition the Ministry of Labour to call a confarence of amployers and employees in the industry thal was
sought to be covered. Negotistion would take place at this confarence to try to get agreement from &
malority of employers and employess on a schedule of minimum standards, including wages, hours of work,
holiday pay and overlime. This proposed schedule would be submitted to the Minister, who could decide

= R.B.O. 1990, c. 1.6
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lo approve it if # had been agreed to by a “proper and sufficiant representation of employers and
employees”. If tha Minister approved a schedule it would be enacied as a regulation and it would be
binding across the ertire industrial sector. It is through this mechanism that the garment Industey, divided
into six sectars, came 1o be covered by Schedules setting wages and working condilions. A conterence
does not have 1o be held 10 amend existing standards; however, ane must be heid to expand the scope
of the Act's coverage,

d) Standards Regulzted by the Act

Schedules can set minimum wagss, maximum hours of work, actual working times, holidays, ovartime etc
(s.9).

8) Covsrage of Garment industry

The Act was designed in the 1930s as a mechanism for controlling the rise of sweatshops, homeworkers
and price cutting. Some ganment production was by and large camried out in large factories and the
amployers of these factories argued that standartzed wages and hours of work would stop the price
gauglng. Production was fragmented along different lines. These product lines fit with fashion of the time.
Men and Women's wear was clearty defined. Consequently, the Act fractures the industry Into & ditferent
sectors with ditferent sectors for men's and women's clothing and for certain types of clothing. Significant
sectors of garment production are excluded, for example, bathing sults, lingerie, bathrobas, ski suits,
children's wear, slespwear, a whole category of blouses and all athletic wear such as sweat pants. The
result of this fragmantation is that a factory could be producing ditferent types of garments and workers
would all be coverad by ditferant standards.

f} Homeworkers

The Act doas not explicitly exclude homeworkers from coverage. Employee Is definad broadly in the 1SA
as “a person who is receipt of or entitled 1o wages (s.1)" and wages ara defined to Include piecerate work.
The schedules issued under the ISA do not limit coverage to wark done on the premises of ths employer.
Thus, a strong argument could be made that homaworkers are entitied to the benefit of the ISA, which
provides higher standards for garment workers than the ESA. As well, unlike the ESA, which exempts
homeworkers from a range of statutory protections, the ISA does not specifically exclude homaworkers from
any benafits.

It Is possible that an advisory committee could set differert standards for homeworkers, aithough it Is
unlikely that it would have the power to exclude homeworkers altogether, Advisery commiltees and
inspactors would have the jurisdiction to enforce standards for homeworkers since they have the authority
to enforce and administer the schedule with respect to sl workers covered under I Howaver, the
entorcement provisions for homeworker pemmits are under the ESA and Advisory Committees and
inspectors have no power to enforce or prosecute vialations in this area. Al the advisory commiitee can
do is seek to persvade the employment Standards branch to pursue pamit violations.

in practice, the bifurcated jurisdiction aver the garment Industry between the ISA advisory commitess and
the ESA Employment Standards Branch results in delay. Upon receiving complaints regarding the violation
of the requirement for homewarker permits in the garment industy, officials in the Employmant Siandards
Branch contact the appropriate advisory committee 1o detarmine whether tha aieged offender is covared
by an ISA schedule, If the employer falls under the jusisdiction of an advisory commiitea, the advisory
committee provides the employer with a permit. It not, the Employmenl Standards Branch follows up the
complaint and eventually providas the employer with a permit. This takes approximalely six month, and
the final result is that, generally, employers who emplay homeworkers wiothout permits, are simply
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requested to comply with Lhe legisiation.®
4) Bi-Pertite Advisory Commitiees

Each Industrial sactor has an Advisory Committee comprised of union and emplayer representatives, The
Act does not spell out the number and proportion of rapresentatives. At present only two advisory
commitiees are functioning: the Committees for the Ladies’ Dress and Spartswear Industry and the Ladies'
Suit and Cloak Industry. These commilteas have three industry representatives and two union
rapragentatives.

The Advisory Commitiess are responsibie for administering and enforcing the schedules, for hearing
compiaints from employers or amployees about violations, for hiring inspaclors to enforce the Act, and for
making recommendations to the Minister on revisions to the schedules.® Amendments to schedules are
enacted in the form of reguiations,

The Act does not provide a mechanism to break deadlocks on the Advisory Committess with regard to
developing revised schedules. As well, committees hava run Into inordinate delays in getting schedules
approved by the Ministry, By the time a schedule is approved, it Is out of date. There has also been a
history of the Ministry imposing, without any consuitation, lower standards than those recommended by the
Committse.

h} Enforcement

Employers ara required to keep records of employses’ names, wage rates, hours worked, vacations,
amount of work done by an employee who s paid on plece-work and the plece-work rate used to calculate
wages, number of hours worked during regular workday, and the number of hours workad outside the
regular warkday.

The powers of inspectors are extremely weak compared to those of Inpsectors undar the Employment
Standards Act. Employment Standards officers can enter premises at any reasonabla time to canty out an
inspection, audit or examination. They may require productian of all documems that may be retevant,
Including ledgers, payrolls, director's minutes, ete. Industrial Standards inspectors have the right fo demand
production of the amployment record but they have no right to do o unless they provide the employer with
notice. They do not have the right to demand other documents which may ba relevant. They also do not
have a right o enter the shop floor without the employar's permission.

As in the ESA, prosecutions require the consent of the Director. Unlike tha ESA, which has a two year
limitation period, the limitation period under the I1SA is 6 months,

The Act is financed by a levy on employers and employees

= Barry Cook, Provincial Specialist, Employment Practices Branch,
Industrial Standards, to Alexandra Dagg, Coalition for Fair Wages
and Working Conditions for Bomeworkers, Hovamhar 18, 1%392.

" The Act does not actually spall out this last function but that is
the regular practice and it appears to falls within the Committee’s
general mandate to assigt in carrying out the Act.
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i} Strengths of the Act

Unlike the ESA which involves govemmant imposed minimums, the ISA provides a mechanism for workers
lo get involved in setting standards. Such a mechanism could potentially facilitale a measure of warker
empawerment in a way that would be impossible under the ESA and which normally would be denied to
workers who lack the benefits of coliective bargaining. It also provides a mechanism for non-unionized
workers to banefit from collective structures by having the union play an integral role in negotiating
standards. Tha union is also Involved in the body responsible far enforcement. This is in marked contrast
lo the ESA, where thera Is no forum for any kind of collective worker Input into the setting of standards or
for any kind of collectiva to back up a worker.

The Act's focus is on maintaining and enforcing standards and not just on reacling to complaints. The role
of the Advisory Committees is not Just to respond to complaints but alse to moniter comgliance, This
means playing a pro-active role through spot checks on employers (although resources have not reatfy
aflowed for this on as largs a scale as desirable).

The concep! of having uniform and enforceable standards across an industrial sector can benefit workers
by reducing the incredible incenive employers in a highly competitive sector have to drive wages down and
deny basic worker rights. It would also benefit employers by ensuring that all emplayers In a region and
sector are operating on a simllar footing. Otherwise employers who wish o provide decent standards are
put at a compstitive disadvantage by other employers who operate, in part, by depressing wagas,

[) Weaknass of Present Act

Coverage of the garment industry is highly fragmented. It is also very incomplete given towards fashion
trands. This fragmentation and incompletaness has meant that there is a downward pressure to lower
standards in the regulated sector. Essentially, the schedules pertaining to the garment industry hava baen
frozan to relect the structure which pertained in the 1930s. Large factories are now an extreme rarity.
Most production is caried out by small arterprises employing few workers, Garment production is
tharacterized by massive a subcontracting structure with stages of production baing contractad out to a
series of small contractors, who, increasingly, cantract work to homeworkers.

The Act is not equipped to deal with the subcontracling struciure of the garment industry. Employer is
defined as the party that is immediatety responsible for employing a worker. This means the contracior
is the amployer, and this is obviously inadequate for addrassing the pyramid stricture of the industry. The
Act has no provisions whatsoever for imposing joint Eability or for recognizing the integrated nature of
production. As a result, the parties with most contral over conditions of work utterly evade regulation.

Inspectors’ powers are weak, especially in relation to those grantad to officials under the ESA. The denial
of jurisdiction to Advisory Committees 1o enforce the hameworker pamnit system makes enlorcement mora
difficul.  Advisory Committees and their specialized inspectors ara well placed to detect violstions and
monitor compliance in this sector. Right now, when an Advisory Committes finds out about a violation its
only option is to request the intervention of tha overworked and understatfed ES branch. Lack of vigorous
enforcement sends employers the messags they can flout the law with impunity.

The six month timitation period combined with the requirement for Director's consent, has meant, in
practice, that tha limitation period has usually expired by the lime all the paper work is done.
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. THE QUEBEC COLLECTIVE AGREEMENT DECREES ACT

Quebec's labour relations model of juridical extension is Increasingly being held up as a solution to the
presemt crisis in the labour movement. Inspired by a European moda! for regulating tabour relations and
standards, the dacree system in Quebec was introduced in 1934 and has survived very much intact to this
day.® Corporatist in nature, it oparates by minislanal fiat to extend the terms of a colieclive agreement
across & sector so that unionized and non-unionized workars alike share the same basic employment
standards. it is widely believed that this gystem may be able to do what existing collactive bargaining and
labour relations taws and institutions cannot do - that Is, regulate the private sector fabour market and
achieve broader-based bargaining. *

The purpose of this section is to determine what the strangths and weaknesses of Quebac's decrae system
ara with respect to regulating homework in Ontario’s garment industry. Would the introduction of a decree
system in Ontario provide an effective statutory framework by which to improve the working conditions of
homeworkers? Would juridical extension serve as a useful basis on which to organze homeworkers?
Would Quebec's system of decrees necessarily provide structures for represemation which would operate
above the level of the workplace in order to bring about broader-based bargaining in the garment industry?
These are ail quastions which will be addressed as the various components of Quebec’s decree system
are examined in light of how they have and could be applied to homeworking.

8) introducing the Decres System

Besides offering a modal for the Improvement of labour standards and the Introduction of broader-based
bargaining, Quebec's decree system is also of direct historical significance insofar as its origins and
application directly mirvor the labour market and economic conditions of the 1990s.

The predscessar to loday's Collective Agreament Decress Adt, R.S.Q. 1977 {the *CADA") came into force
in the 1830s on the heels of tha Qreat Depression and in the context of high unamployment and intense
compstition over wages, It was imtroduced to establish certain minimum standards for workers, and to
eliminate "urfair® competition amongst employers who sought 1o undercut one another by pushing down
wages ¥, Once conditions were standardized, it was thought that the basis of compatition would be shifted
away from labour costs and towards arsas such as efficiency and service. Although competition is

» This may not, however, be the case for vary much longer. Just in the
past {ew months, the Quebec government has embarked on a wholesale
revieion of the Act underlying the docree aystem. Thia follows on
the heels of & great deal of discumsion and debate in Quebec about
the regime’'s future through the late 19708 and the 1980a.

16 Pleape mee OFL Brief, op cit, o'Grady, 1991 op cit.,
and P. McDermott, "Broader-Based Bargaining and Cloaing
the Wage Gap" prepared for the Ontarioc Ministry of
Lahour, March 1991.

= J. Bernier, “Modernizing Juridical Extension® 1992, J.
Dube, ‘"Decrets et comites paritairea: L‘Extension
juridigues des conventions collectivas® (Sharbrooke:
Editions Revue de Dreit, 1990)
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imensely globat loday, circumstances In the garment industry are otherwise very similar to those which
prevalled in the 1930s when the decree system was first introduced, As a resuft, the decree system's
rationale s one which could equally apply today - namely, to standardize labour standards across sectors
of the economy in order (o reduce the downward pressure on wages and lessen the incentive on employers
to avoid unlons.

A sacond feature of Quebec's dacree system which is of nole is that, after Quebec's Labour Refations Act
(now the Labour Code) was Introducad in 1944, juridical extension Increasingly came to predominate in
that part of the economy dominatad by small and medium-sized firms and charactesized by high competition
and instabillty, low wages and labour imensive kinds of production ®, Today, as these same conditions
become more and more prevalent, existing North American style collective bargaining laws and !abour
refations institutions are proving Increasingly unable to respond. To tha axtent that the decree system has
been successtully adapted and applied to small workplaces In competitive sectors of the economy over the
past fifty years, it provides an altemative model with which to confront the circumstances now prevalling
in the economy at large, and in the ganmant Industry in particular.

Tha CADA empowers the govemnment of Quebec to proclaim by decrae or ordar-in-council that a collective
agreament in a particular trade, industry, commerce or occupation® shalf bind all employees and employers
doing the same kind of work, either in Quabec as a whols or in a pasticular region of the province (s.2
CADA). This process, reforred 10 as *juridical extension®, can only be initiated by one or more of the
parties to the original coliective agresment Once in effect, the decree has the effect of establishing
minimum standards in a sector, including wages, hours of work, work days, vacation pay and sotial security
bangfits, tharaby extending the benefits of coliactive bargaining to non-unionized workers in a sector. The
forty or so decrees which exist today cover the following broad areas of Quebec's econcmy: clothing,
hairdressing, garages, services,” and "various Industries.™ The system has proven extremely resilient:
since 1970 the averaga number of employees covered by decrees has remained remarkably constant at
140,000, representing 6 per cent of wage-eamers or 12 per cent of hourly paid workers *.

Quebec's Dacree Model: Strengths and Wealnesses

The next section will be devoted to analyzing the strengths and weaknesses of Quebec's decree system™

3 Bernier op cit. 1986 and 1992; bube, ibid.

” E.g. sacurity guarding, building maintenance.

s E.g. furniture, flat glase and petroleum equipmant.

€ J. Barpier, ibid., 1992

(2] When the term “decree system™ ies usad in this section, it shall

refer to the CADA and to certain regulations (i.e. decrees}) under
the Act which relate to the garment industry in Quebec. In
particular, the following four Decrees shall be referrad to: {i)
Docrae Raespecting the Men's Clothing Industyry, R.R.Q. 1981, D-2,
r.27; (ii)_Decree Rmspecting the Women’s Clothing Industry, R.R.Q.
1881, D-2, r.26 (and amandments to 1992); (iii) PRequlation
Reespectin the Monthl Report of the Ladies clothing Joint
Commisaion (Decree 2722-80, G.0.Q. 198C 09 17); and (iv) Requlation
Reppecting the System of Registration of the Ladies Clothing Jeoint
Commisnjon (Decree 2722-80, G.O.Q. 1980 09 17).

Because it is one of the very few attempte to regulate hemewerking,
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and assessing its applicability to the gamment industry and 1o homewaorkers in Ontario. The discussion wil
proceed in four stages. First, the extent to which the modei of juridical extension is capable of addressing
the current structural realities of the garment industry will be evaluated. Second, the potential for collective
worker representation and participalion cffered by the decree system will be assessed. Third, the
enforcament provisions of the CADA will be examined. And fourthly, the extant to which the existing decree
system In Quebec succeeds in law and in practice to regulate homewerking will be considered.

b} Addreesing the Structure of the Garment Industry

One of the most compeliing aspects to Quebec’s decres system as a model far the legal regulation of
homewaorking is its capacity to confront and respond effectively 1o the structure of the garmenl industry.
This sub-section will examine how juridical extension, as it has developad in Quebec, is suited to regulating
the pyramid subcontracting structures and deafing with tha non-standard forms of employment and the
small workplaces which prevail in clothing production. Four specific areas will be examinad - first, the
liability provisions under tha CADA, sacond, the ways in which contraclors are targsted by the decree
system, third, the lack of a certification requirement under the Act, and fourth, ways in which panty
committeas’ existing administrative roles might ba adapted so as o better respond to the precarious and
imemrupted forms of employment which predominata amongst homeworkers.

Joint and Several Liahility

By providing for joint and severat liability, the CADA provides a legal asforcament mechanism which is able
1o directly contrant the pyramid subcontracting structure of the garment industry. This is crucial given thal
it is this subcontracting structure which provides much of the impatus for the downward pressure on labour
standards and wages, the growth in homeworking and the dadline in unionization rates in the garment
industry. The Act provides for the joint and several liability for "the payment of the wage fixed by the
decree® of all members in a subcontracting chain (s.14 CADA).® Apparantly, whare a contractor falls to
pay its employees, the practice followed by the Joirt Commission (or parity commiites) for Ladies Clething
in Quebec is first to try and collect the moneys owed from the contractor. if this proves impassible because
the contractor has disappeared or gons bankrupt,  then goes after the manufacturer, even though & may
already have paid the contracior for tha transaction for which tha Iatter is in default™.

A weakness with the llability provision Is that it s limited 1o wages and does not cover the many other kinds
of violations which would Involve payment to an empleyae or a parity committee. Of course, there Is no
reason why, if the Ontaric govemment were to introduce joint and several liability in cases of
subcontracting, tiabllity would have to be restricted to wages.

In Ontario, the related employer provisions in the ESA which are aimed at praventing employers from
organizing their firms in ways which defeat the purpose of the legistation have falled 1o capture
subcontracting relations. This failure creates a lagal incentive for manufacturers and jobbers to enter a

the Ladies Clothing Decree will be examined in the most detail.

“ Section 14 reads as followa: “Every professional employer
contracting with a sub-entrapreneur or a subcontractor, directly or
through an intermediary, shall be jointly and severally responsible
with such sub-entreapreneur or sub-contractor and any intermediary,
for the payment of the wage fixed by the decree."

LL Gerry Roy, Canadian Director, ILGWU Interview Octaobar
1992.
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chain of subcontracting relations In order to shiit the burden of complying with minimum standards
legislation to subcontractors. Howaver, even H the related employer provisions did cover subcontracting
relations, imposing joint and several liability is probably a more direct, and ultimately, more sflactiva means
by which to enforce compliance with labour standards.

Joint and several liability allows one to get at the manutaciurers and the jobbars who, atter retailers, are
the most economically stable parties in the pyramid They are also the ones who set the terms for
contractors and sub-contractors. Indeed, In the case of Ladles Clothing in Quebec, it Is the manutacturers
who negotiale the master agreement with the ILGWU which is then exended throughout the Ladies
Clothing sub-sector. Bscause it recognizes the Imegrated nature of production based on sub-contracting,
joint and several liabliity reduces the incentive to create conractual relations simply to avoid legal regulation
and shift the burden of compliance with minimum standards legisiation to subordinate parties. And, to the
extent that contratting occurs in any avent, joint and sevaral liabllity encourages manuifacturers lo deal with
reputable and reliable contractors.®

A ralated liabllity provision of the CADA which also takes into account the volatile nature of the garment
Industry is the successor rights provision intreduced in 1984 (6.14.1 CADA). It provides that formar and
new amployers are jointly and severally respensible for any debt incurred and owing to a parity commlttee
or to employess.™ Whila this provision is limited to debts and does not provide for continuily of alt
procedures and violations under the Act, it does serve as an important mechanism by which to deal with
the highly unstable nature of the garment industry, especially among comractors for whom the atirition rate
is veiy high,

Contractors

Tha presence of these liability provisions and thelr appropriateness o the structure of the garment industry
ralses a further question about the extant to which contractors in the garment industry are incorporated into
Quebec's model of juridical extension. Although they are by no means as Integrated and Involved as
manutacturers and jobbers, contractors are involved at several points in the decree system. For instance,
in the case of the Men's Clothing Decree, the Moritreal Clothing Contraciors Assaciation is listed as one
af the employer-side signatories to the original collectve agreement, along with four manufacturers’ and
one employers’ association. It the case of Ladias Clothing, tontracters are not parties to the ariginal
agreamert; however, they are represented on the Joint Commission by vitue of having bean appointed
by the Ministar of Labour®,

To the extent that contractors hire homeworkers, they will be treated at law as *professional employers®
under the Act and will accordingty be required to comply with the terms and conditions stipulated by the
Ladies Clothing Decree, as well as fulfiling afl registration and reponting requiraments.

“ Apparently, this is the argument which the Montreal ILGWU makes to
manufacturers who caomplain when they are caught by the joint and
ssveral clausas and are forced to pay twice because of an absconding
contractar (Roy}.

M Section 14.1 reads as follows: "In the case of the alienation or
conceaaion of the whole or part of an undertaking, otherwise than by
judicial sale, the former and the new employers are jointly and
severally responaible for any debt incurred before the alienation or
concesaion or resulting from the application of this Act, a
regulation or a decree.”

H Roy op. cit.
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In addition, manulacturers and contractors in the industry are required to provide the parity committees with
certain kinds of information about their contractual relationship. For instance, under the Men's Clathing
Decree, there is a clause davated to "Repistration of Contractors® which stipuiates that employers govemned
by the decree must provide to the parity committee the names and addresses af contractors to whom they
have sent work. Likewise, in the Ladies Ciothing sub-sector the contracting parties are required to register
information concerning the nature of their contractual reletionship.*

In sum, comtractors in Quebec's garment industry are targeted on several fronts in the decree system -
through the joint and several liability clauses, through their status as employers, through the registration
requirements, and through their represenmtation on parity committees, whether it be as parties to the original
agreament or as Ministerial appointees,

The Absence of a8 Cerification Reguirement

Another important way in which the dscree systam offers same potential for responding to the structural
characteristics of the garment industry is its silance with respect to the representational character of the
bargaining agents. Tha GADA stands out from other labour relations laws becausea it doss not raquire thal
*employee associations® which negotiate and petition the Minisier tor exdension be certified.™ In this way,
the modei of juridical extension avoids some of the pitfalls of existing labour relations laws and institutions
based on the Wagnar Act model. The certified bargalning unit is the comerstone of Canada's collective
bargaining system. It presupposes a single employer and a single workplace - ldeally one which is large
and industrial with a relatively pemmanent, full-time and visible white male workforce. Homeworking,
however, dafies all such presuppositions. If the existing notion of the certification bargaining unit were
applisd to homewarkers in the gamment Industry, the result would make no sense, efthar from an
organizational or a bargaining perspactive.

In addilion e not requiring certified bargaining agents, the CADA doss not impose any formal
representational requiraments on the pariies to the orginal agreemant. Partly, this is the result of histarical
accident - Le., the CADA was enacted len years betore the Labour Relations Act (now the Labour Cods)
which was the statute which Introducsd the pecuiady North American fixation with bargaining units,
certification and exclusive representation into Quebec.™ Another reason for the lack of any formal
requirament that a union be cartified or that a specific proportion of workers in a sector be coverad by a
collective agreament has to do with the very different purposes of the CADA and the Labour Code. Unllke

oL They must provide the parity committes with the modal, description,
quantity, price paid and any trade mark used.

o The definition of "association” found in e.l of the CADA refers to
a union being "bone fide® and "having as cbject the study, defence
and developmant of the mconomic, social and moral interests of ite
members, with respect for law and authority”. similarly, “"collectiva
agreamant™ is dafined as “any arrangement respacting working
conditions entered into between persons acting for one or mora
associations of employses, and an employer or several employers or
pernons acting for an association or several apsociations of
employara”.

7 Despite pressure on various fronta to amend the CADA and bring it
into line with the Labour Code’'s certification reguiraments, this
has not happened. The 1385 Beaudry Commission report recommended
against requiring certification under the CADA, preferring instead
to leave reprasantational mattare to the Ministsr’s discretion.
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the Coda, the CADA is concemed with establishing and maintaining consistent standards across sectars
and geographic regions, Accordingly, it presumes the prior existence of a union and a collactive agreement
and does not provide any mechanism for recognlzing the parties to a collective agreament or facilitating
the negotiation of an agresment.

Aithough in practice the employee associations which negotiate the extended collective agreements are
almost invariably certified”, the lack of any formal certification requirement in the CADA Is entremely usetul
inthe case of the highly disaggregated and unstable structure of the garment industry where the workplace
is, in the case of homeworkers, reduced to the smallest unit possible - that of the individual. Because i
does not require unions to be certified before they negotiate an agreement with an employer, Quebec’s
decree system could serve as a very usafut precedent in law refarm efforts when saeking 10 overcome the
increasingly outdated and constraining certification mads! which is at the heart of existing labaur relations
laws and institutions.

However, at the same time that the CADA opens the way to escaping tha technical-legal requirements
impased by certification, it raises another problem 1o do with the ds facto representational requirements
brought in through the back door. The Minister has the power to determine whether the terms of a
collective agreement ere of ‘preponderant signfficance and importance® (s.6 CADA). Although not
mandated 1o do 8o, the Minister may use this discretionary power to consider tha rata of unionization in
a sector, Normally, the Minister will prafer that the employees covered by the original agreement represent
@ majority of those who will ultimately be subject to the dacree™, In the garment industry which is
experiencing a rapid and progressive decline In unionization such a requirement couid serve as a significant
impediment to using the dacree system™.

So lang as the system remains wadded to the notion that standards are to be extended from a majority of
unionized workers to a minority of unorganized workers, problems will inevitably arise (Dube). The Minister
does, however, have tha power to reversa this normative assumption and parmit the terms and conditions
of collective agreements to be extended from a minarity of organized workers to the majority of non-
unionized workers.” In fact, to reverse tha traditiona) assumption in this way would not only ba consistent
with the Act's underlying purpose of estabifishing minlmum standards across a sector, but would also be
compatible with currant labour market realities which have seen a decline in unionization, especially in the
private sactor™,

b bube, op. cit.

" J.Duba, ibid.

= J.Bernier, op cit, 1987., C. Lipsig-Mummae, op cit, 1987.

ks Indeed, it appears that this may be what has happened with Ladies
Clothing in Quebec. Although only 25% of the workforce belanges to
the ILGWU {as opponmed to 65% of the workforce covered by the ACTWU),
a8 decres nevertheless remains in place (Roy). This situation,
howevar, raises the problem of the union's bargaining power,
sgpecially in the present context as employers are lobbying the
Quebec government to repeal the stipulated increase in wagas laid
out in the decree (Roy).

L J. 0'Grady., 1991, op cit.
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Continuity of Service Requirements and the Role of Parity Committees

Like mast labour refations laws, the decres system relies heavily on the notion of attachment to a single
amployer. As a result, i makes continuity of service a prerequisite for receiving many benefits.™ Because
homeworkers gensrally do not wark for a singla employar, and are often unable to wark conlinuousty, they
are deprived of employment benefits. As it presently exists, the decree system does not provide for a
sectoral employer so that the numbers of hours worked by homeworkers could be combined for the
purposes of calculating eligibiiity to benefits. Simllarly, there Is no mechanism requising employers to remit
pro-rated amounts for overtime premiums, sevarance and other benefits depending on the number of hours
worked by an employee.

And yet, the decree system has the potential, through its parity committees, to accommodate the precarious
nature of homeworkers' employment relationships. For example, all employers in 3 defined sedor could
be designaled s “the employar’ for the purpeses of benefits, and in this way, homeworkers could
accumulate the seniority they would need to receive benefits like overtime and vacation pay. Parity
committees cauld, in tum, administer the system, providing pro-rated benefits to homeworkers who ware
registered with them. To a limited extent, parity commitiees already play this kind of a role. Tha CADA
stipulates that if a dacree provides for social security bensfils or a vacation pay fund, the panty committes
will be responsible for collecting the contributions, administering the fund and making the payments (5.22
CADA). In practice, the parity committess in Quebec's garment industry do this. For instance, the
committee in Men's Clothing has a social benefits and ssvarance pay fund, while the committee in Ladies
Clothing administers a vacation fund.

In a seclor of the economy whera employees switch employers frequently and experisnce irterruptions in
their employment continuity, the existence of an overseeing administrative body couid prove very useiful
in ensuring that homewuorkers receive the pro-rated benefits they have eamed.

d) The Capaclty for Worker Represantsation and Participation

The decree system is often described as falling somewhere between a “pure” confractual model and a
state-run minimum standards system . Although set against a backdrop of potentially overriding state
powar, the system offers greater oppontunities for collective worker representation and participation than
does an employment standards system which s administered exclusively by the stale. For this reason,
and prasuming that a representative for the warkers does indeed have sufficient bargaining power to be
effective, the corporatist model of Juridical extension is to be preferrad on principle to a simpla reliance on
minlmum standards,

One of the greatest drawbacks to the decree system as H presenily axists in Quebec, however, is the
enommous power it gives to the Minister of Labour. in effect, the Ministar can legally repeal a decree
tomarrow without even consulting any of the parties ta the original agreement. This power creales a sanse

e For example, under the new 1389 lay off provisions in the Ladias
Clothing Decrea, it is only workers with “at least three months of
continuous smervice with the sams employer” who are entitled to
writtean notice. Similarly, under the Men‘s Clothing Decrea,
different pericds of continuous service are required befora an
employee is eligible for holiday pay, vacations and severance pay.

i J. Dube op cit., R. Gagnon et. al. Droit du Travail 2eme
ed. {Quebac: prssse da L'Universite Laval, 1991)
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of vulnerability and uncertainty amongst unians, especially in times of high unemployment and recession.”™
The Minister has the Independent legal power to unilatesally amend, cancel, or rensw a decree at any time,
the only restriction being that, in cases of amendment, s/he must consult with the parties {ss.6-8 CADA).
The Minister, howsver, is not required to take the advice or gain the consent of the parties bafore s/he
amends a decree. In addition, the CADA does not contain any guidelines as to how the Minister's power
to amend, repeal or extand should ba exarcised,

Ancther problematic feature to the Ministers power Is that, when a party or parties initlally petition him or
her for extansion and there are objactions to the request, it Is up to the Minister 10 decide whether to hold
an "Inquiry® (ss.5-6 CADA). Whers one is held, it Is a closed.door, administrative affair. Moreover, the
Minister is under no obfigation to provide reasons for his or her decislon as to whether the collective
agreemant will actually be extended ™,

A further example of the stale's unfettered discretionary power Is tha Minister's ability to determine whether
the terms of an agreement are of "preponderant significance and Importanca® and do not cause “serious
inconvenience resulting from the compstition of outside countries or the other provinces® (s.6 CADA).
While this apen-snded and undefined power to consider the provisions of a collective agreement may be
preferabl to an absolute representational requirement on the parties to an agreement or a requlrement
that a union be certified before it can negotiate an agreement, # again Inroduces a great deal of
uncartainty imto the regime. Not only does the Act not provide any definition for what “prepondarant
significance and mportanca® means, but also thera are no guldelines prescribing how the Minister should
exarcise his or her discretion undar this provision.® The lack of any clear standards or guidelines for
what are the critical criteria for determining whether an agreement will be extended may mean that a union
in a sector with & low overall rate of unionization and a high degree of compstitian may not even try to have
lts collective agreement extanded.

When considering the appticability of the decres system to Ontario's garment indusiry, it Is important to
remember that, while the system relies on the state to the extent that it Is Cabinat which extends a
collective agreement by order-in-councll, there Is no naed for Minister to be invested with such unfetiered
discretion and undefined power as is the case under Quebsec's CADA.

In any event, the modal of juridical extension does allow for a falry significant amount of collective worker
representation and participation. By providing for worker invalvement at the negotiating, monitoring and
enforcament stages, the decree system Is ciearly more decentralized than an employment standards
system. Obviously, the collectiva agreement at the basis of the decres is the product of negotiations
betwean an employer and an employee association (s.1 CADA). By allowing non-unionized workers to
benefil directly from the gains achiaved through collective bargaining, the system directly implicates unlons
in setting standards and conditions for unorganized workers. In this way, it provides an important opening

b Such apprehension exists today in the Ladies clothing sub-secter in
Quebac where employers are actively lobbying the government to
deregulate the industry and zepeal the decres. Employers are
threatening to shut down their plants, claiming they cannot compete
under the decree aystem and pay the wage increases stipulated by the
decras (Roy).

b R. Gagnon, op. cit.

e In practice, it is understood that, in making the *“Ps & I*
apsessment, the Hinister will coneider the numbers of employers and
employaes who are linked by a collective agreement and the economic
importance of the enterprises to which a decrase, if passed, would
apply (Dube}.
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for unions to reach and affect non-unionized workers.

With respect lo the administration of the decree, the union which is a party to the oniginal collective
agreement is represanted equally with the employer an the parity committee’s Board of trustees. This
representation provides workers with an overview of conditions in the industry as well as access to valuable
information, such as the registries and reports submitted by employers, which could prove criticat in
organizing drives by the union.

Imponantly, the decree system is also capable of being modified so as 1o provide for even greater worker
paticipation. The Beaudry Commisslon, for instance, recommended in fts 1985 report thal the parties to
an agreament be given the option of choosing whether to have inspectors hired by the parity committee
entorce a decres, or attematively, to give the unions responsibility for its enforcement. The Commissicn
recommended that union delegates should ba given the same powers as parity commities Inspectors, and
that they should be charged with canrying oul inspections of plants in which they are nct employees. By
giving unions a direct stake in the enforcement of a dacree, unions would have an addad incentive to make
sure the terms and conditions of decrees wers respected. Such an enforcament role might also provide
unions with additional means by which to organize workers. Lastly, having unions enforce decress might
encourage greater union damocracy insefar as it weuld maka the union more visible and thus, accourtable
to its membearship.

e} Enforcement
With the exception of fines which are too low, the decroe system appears, on papar at least, to offer a very
promising madel for enforcing labour etandards across a sector. Two areas of enforcement stand out in

particutar - the registratian and reporting requiremants imposed on employers in the garment industry, and,
more genarally, the inspeclion-driven nalure of the decree system.

Registration and Reporting

The Ladies Clothing sub-sector provides an interesting case study on the registration and raporting
requiraments with which employers, by law, must comply. For instance, employers are required to keep
a register for homeworkers which is to be submitted 1o the parity committas. This Is to include the name
and address of each homewaorker, the date of delivery of work, 8 description of the kind of work and the
quantity of garmants to be made, and the piecs rate to be pald. In addition, employers having homeawark
carried out must register, among other things, their name and address, their main business place and the
name and address of tha homeworker, They must alsc provide the parity commitiee with a sample of each
model of clothing and a work form indicating the mods!, quantity and price to be paid. Each piace of
clothing produced by the homeworker is required to bear the homeworker's label.

Insofar as monthly reporting to the parity committee is concemad, employers governed by the Ladies
Clothing Decree must submit for sach employae infermation which includes the number of regular and
overtime hours warked per week, total weekly and monthly eamings, the hourly rate of pay, the monthly
amount of an increase In hourly wages fiven to an employee paid for piecewark, and other amounts paid,
such as vacation pay.

Inspections and Complaints

The fact that the decree system is apparently more inspection-driven than complaint-drivan suggests that
it may be & potentially more efiective and proactive enforcement modal than the individualistic, complaints-
based approach used by Ontario's Employment Standards Branch. Chargad with monitaring compliance
with the terms of the decrees, the parity committses both hear complaints and hire inspactors. While there
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is a great deal of variation between sectors and sub-sectors, in 1983 the average number of inspectors per
employee in Quebec's decres sectors was 1:1000. Al this time, it was also found that the number of
inspections substantially outweighed the number of complaints *'

The reason why the inspaction rate is gensrally higher than the rata of complaints is almost vndoubtadly
attributable to the fact that inspectors under Quebec's decree sysiem are actually given some substantive
investigation and enforcement pawers., For example, under the CADA there is no restriction an the time
or place at which an inspaction can ba camied out.® In addition, no notice is required befare canying out
an inspaction and an inspector can, unlike in Omtario, carry out an sudit and require the production of
documents even where the inspection is In responsa to a compiaint by an individual. ®

Before one becomes too aptimistic about inspections under the decree system, it is important to nota that
in 1983, the only year for which the data is avallable, Ladies Clothing was one of the few sub-sectors for
which complalnts exceeded inspections. This cantinues to be the case today. According {o the manager
of Montreal's ILGWU, the Ladies Clothing sub-sector has only elaven inspactors on statf to palice 14,000
workers in 3,000 plants. While the Inspectors try 1o visit each plant at Isast once per year, they often
become bogged down dealing with problems at a particular workpiace. Consaqueritly, enforcement in
Quebec's Ladias Cicthing sub-sactor Is highly dependent on compiaints to the parity committee .

Fines

Ranging from $200 to $500 for a first conviction and $500 to $3,000 for sacond and subsegquent
convictions, the fines avallabls under CADA can hardly be said to be sfiective daetarrents. Moreaver, given
that panty commitieas only succesed in collecting a very small propertion of the money they are owed - an
average of 25 per cant in 1583 - cffending employars are likely io escape having to pay even the paltry
fines under the Act®. Of course, problems concoming inadequacy of fines and poor recovery rates are
not intrinsic 1o the decres system. With the appropriate political will on the parl of govemmant and a
greater commitment by the parties to the original agreemaernt to enforce the decree, perhaps with unions
playing & more direct role as recomnended by the Beaudry Commission, compliance with decrees would
no doubt be improvad.

e J. Bernier, 1986 op cit.

2 Although according to Roy, private homes cannot be entered and
innpacted.

2 Coalition for Fair Wages and Working Conditions Brief. Saction 22(e)

statas that inapsctorn have the right at “any reasonable time" to
“"examine the registration system, the compulsory register and the
paylist of any employer, take copies or axtracts therefrom, verify
ap regards any employsr and any employee tho rate of wage, duration
of work, apprenticeship eystem and ohservance of the other
provisions of the decree; require... sll information deemad
necespary, and,..., exact tha signature of the person concerned”.

L G. Roy op. cit.
" J. Bernier., 1986, op.cit.
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f) Coverage ol Homeworkers

It appears thal, for now anyway, the battle over whether homeworkers In Quebec are employees or
independent contractors has baen settled in favour of the former. Confection Coger Inc. c. Comite paritaire
du vetement pour dames (1986) R.J.Q. 153 (C.A.}, the 1986 Quebec Caurt of Appaal decision on the issue
suggests that employers of homeworkers have been willing to go to great lengths to avoid having 16 comply
with the tenms and condilions of decrees. The Court ruled that, on the facts of the case, the homeworkers
werg Indeed employeses because they did nat assume the risk of profit or loss. The Court also found that
the homeworkers in question lacked effective control over their work because their employers provided
them with pattems and work orders, fixed daelfivery and pick up times, and determined their rates of pay.
Nevartheless, the Court observed that the link between the homeworkars and employers was “weak*
because the farmer worked independently withowut supervision, thereby maintaining (nominal} control over
thair hours of work.

In the final analysis, however, courts have taken advantage of the broad and rather anachronistic definition
of "empioyee® found in the CADA in order to find that homeworkers are employees.® The status of
*employee® under the Act has nothing really to do with tho nature of the employment contract, the {form of
remunaration or the location of the work. Instead it comes from doing the kind of work covered by the
decree in question ¥, Morsover, because the term *artisan” is inciuded in the definition of *amployee”,
courts have been ab[a to characterize homeworkers as "artisans’, thus awoiding the more fundamental
issue of subordination and control.

Bacause the employmant relationship is so easity manipulated and subverted, a better solution to having
the courts decide on the status of homeworkers would be 1o see the CADA itself amended 10 say thal
homeworkers are employees for tha purposes of the Act. While this has yat to happen, the next bast thing
has - that is, in 1989 the Ladies Claothing Dacrae was amended so as te stale explicitly that a homewarker
is an employea within the meaning of the Act. At the same time, the definition of homework, which is very
simpie and straightforward under the Decree, was expanded a little from its earlier form o include: “[tjhe
manufacture of garments done In a home, a residence, a dweliing and all outbulidings®.®® In law, the
situation for garment homawaorkers in Quebac Is clearly more favourable than it Is In the rest of the country
where their employment status is contingent on the particular facts and circumstances of their case,

Homeworkers in Quebec also receive far greater legal protections than their counterparts in Ontario, who
must rely on the ESA and indeed are exempted from centain of its provisions ®, The CADA provides that

s Tha Act defines “employea” as “any apprentice, unskilled labourser or
workman, skilled workman, journeyman, artisan, clerk or employee,
working individually or in a crew or in a partnecrship®. Sse, for
oxample, Commission conjointe de l'industrie de_ Jla robe de 1la
Province de Quebec v. Jonathan of California Co. [1962] B.R. @58.
(C.A.); Perr1n c. Miller [1944) R.L. 473.

b R. Gagnon., op cit.

o The Men’s Clothing Decree which prohibits homework defines it as
"all work psrformed in whole or in part on garments cavered by this
Deacrae in premises occupied mainly as living quarters or in any
part, annex or appurtenance tharecf”.

" Coalition for Fair Wages and Working Conditicns.,b1991.,
op.cit.
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wagas, hours of work, working days, vacation with pay, social securily benefits, classiication of operations,
definition of classes of amployer and employae and “provisions in conformity with the spirit of the Act” will
be extended by decree. Whils this means that ather provisions of a collective agreement, such as those
dealing with saniority, promotions, transfers, lay-off, sick leave and grievance procedures, wili not be
extended, homeworkers in Quebec are nonetheless far better protected in law than their Ontario
coumerparts. Under the Ladias Clothing Decree, homeworkers in Quebec are covered by maximum hours
of wark, overtime pay and statutory holiday provisions, as wall as by the terms and conditions which apply
generally across the sector. They are nat entitied to social banefits (or pay In keu of) such as heaith and
dental insurance or severance pay, but this is only because they are regulated by the Ladies Clothing
Dacree as opposed to, say, the Men's Clathing Decrae.

With respect to protections dlrected specifically at homeworkers, the Ladies Clothing Decree provides a
sat of formulae for datemmining plece rates. For example, homewaorkers are supposed (o receive a 10%
pramium over tha gensral minimum plece work rate mandated by the decrea. This ensures that the women
receive some compensation for overhead costs, including utiities. The Decree funther provides that
homeworkers are to be paid when the merchandise is delivered - originally this was to be in cash, but as
of 1882, they can be pald either In cash or by cheque. Employers are also supposed to pay lor the cost
of thread and transportation and to deliver and pick up all goods from the homeworkars' dwelling place.
Lastly, thare are some restrictions on sat off - while the homewarker is mandated to redo work which is not
done to the employer's satisfaction, the employer s prohibited from chasging the cost of having the work
redong by someone eise to the homeworker who did the original work.

On papsr, the legal protections provided homeworkers in Quebec appear unprecedenied. Their pay and
benefits are strictly regulated, they are to be paid an overhead premium, thelr employers are required to
register them with the parity committee, and they can make use of joint and saveral liability to sua anyone
in the subcontracting chain who owes them wages, But how effective in practice is the decree system In
protecting homawarkers? Unfortunately, the consensus is thal decreas hava proven largely inefiactive,
whether they are seeking to prohibit or to reguiate homework ®. Most homeworking is simply not
declared. For Instance, oul of an estimated total of 25,000 o 30,000 homeworkers In the Montreal reglon
today, only 1000 are actually reglstered with the Joint Commission for Ladies Clothing ™. In the early
1880s, the Joint Commlssion estimated that 30% of homewarking escaped the controi of its inspectors. 2
Mareovar, in the early 1980s, even In cases where homeworkers had been registered, contraventions of
decrees and violations of minimum standards and other tabour legisiation were discovered.

@) The Organizing 2nd Bargaining Potentlal of tha Decres System

The most suitable way to conclude Ihis discussion of the applicabllity of Quebec's decree system to
Ontario’s garment Industry is 1o consider its impact on organizing and bargaining. By now it should be clear
that, in terms of establishing and maintaining labour standards across a sector, the model of juridical
extension is quite promising. It provides some interesting and, In certain cases, quite compelling examples
of how to proceed with the regulation of homeworking, even i, in practice, these have not provan very
effective. But what impact does the decree system have on unienizatien - does it in fact provide a way in
which to reach unorganized workers, and thereby reverse the trajectory of decline In private sector
unionization? And, because the decree system involves extending the lerms of a collective agreament

e M.Grant and R. Rose; G.Roy
L G. Roy, ibid
o M.Grant and R. Rose., op cit,
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beyond a workplace and across a sector, does this make it a model for broader-based bargaining?

With respect 10 the impact of the decree systam on unionization, the consensus seems to be, basad an
statisticat data, that it has served neither to promote nor to impeds union organizing. Similarly, decrees
appear to have done little ta stop what Is 8 more generalized de-unionization trend. * To the extent that
certain unions have been able to use juridical extansion to facflitate unicn organization and collective
bargaining, as in the case of the United Steel Workers of Amaerica who apparently organized 12,000 naw
members amongst security guards, thelr success appears {0 have had little 1o do wilh tha decree system
par se and a great deal to do with the characterstics and structure of the panicular industry, the
resourcefulness and creativeness of the union, and the cooperation of employers. ™

Part of the reasen why the moda! of juridical extension has no necessary impact on unionization is that the
promolion of unionization has never been among its objectives, Rather than addressing organizational
factors, such as the need for a mechanism by which to recognize parties 10 a collective agresment or to
accomplish the negotiation of an agreement, the CADA simply presupposes the axistence of affective
employee and emplayer associations and a collective agresment. In other words, the Act doas nothing to
ensure that such preconditions exist. Furthemmore, the success of tha decree system is aclually premised,
impliciily, on the existence of relatively strong unlona with sufficient bargaining power to negatiate standards
which surpass those in Quebec's Labour Standards Act, and/or on the voluntary cooperation of amplayers
acting out of sel-imtarest. Whether one s dealing with Ontario or Quebec, neither of these two
praconditions exist in the garment industry today.

This is not to say, however, that there are not aspects of the decree system which could be exploited In
order 0 organize workers. Indeed, whan one combines the alement of worker representation and
participation on the parity committees wilh the system of enforcament which includes ragistries and
inspections, thare is a great deal of patential for developing of sffective organizing tactics. For example,
if unions used their pasitions on the parity committees to gain access to the registries, and thess registries
were accurate and welli-maintalned, their organizing drives could ba extremely focused and well-directed
as aresull. Al the same time, the registry could be used as 1he basis for hiring, very much in the way that
a hiring hall operates.

Nevernhelass, there remains a fundamental problem in Quebec's decree system, While it provides a very
compelling modal for the enforcement of labour standards acrass a sector, aspects of which might be used
by an entarprising and creative union to assist # in its organizing efforts, the decree systam implicitly
prasumes what can no longer ba presumed - that is, that at ieast a core of workers are organized into
affective and strong trade unions, or alternatively, that employers will cooperate voluntarily with unions in
order to eliminate “unfair competition®.

With respact to the question of broader-based bargaining, while it exists as a potential element in the mode!
of juridical extension, thera is no necessary relationship betwesn decrees and broader-basad bargaining.
To the extent that bargaining does actually lake place al a sectoral level, it is a voluntary, informal and
wholly unenforceable process which is always subject 1o the ovemiding interests and concerns of the state.
Although # usually does, a decrea need not have involved muiti-employar bargaining. The basis of the
decree system is the originating collective agreement, and this can be emered into by any number of
parties, including one employee association and a single employar. In its 1985 repon, the Beaudry
Commission was at pains to stress thal a decree does not and should not amount to multi-employer

L J. Bernier, 1986, op cit

e G.Roy, Beaudry Commisaion op cit.
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certification,

The extent to which the decree system has repreduced fragmentation instead of madiating #t also bodes
poarly for its broader-based bargaining potential. In the garment industry, decrees have simply reflected
&nd parpetuated the sectoral fragmentation which exists within the industry, within the labour market, and
wiihin the union movament.

For exampls, in 1983 nine out of a total of 53 decrees In Quebec applied to the garment industry. ® The
decrees were divided according to the kinds of ciothing being produced: hence, there were dacrees for
Ladies Clothing, Men's Clothing, Handbags, Shirts, Leather Gloves, Ladies Hats, Man's Hats, Retall Fur
and Wholesale Fur. As well, whola areas of the garment Industry remained completely outside the decree
system.* With the daciine in employment and unionization in the Industry as a whote throughout the
1980s and Into the 1990s, ¥ the number of decrees has also dropped - first, to six and, mora recently, to
four ™, Instead of representing a consolidation of decrees, this decline Is primarily the result of smaller
uniens gradually giving in 1o the pressures imposed on tham by employers 1o dsregulate and abandoning
the decree system™,

The decreas also reproduce the gender and raciallethnlc segmentation of the labour market - this is clear
from the detailed manner, which Is particularty pronounced in the Men's Clothing decres, in which different
wage structures and condilions apply to ditferant groups of workers depending on their skills and
classifications. Inevitably, the cutters and pressers, who are gradominantly male and members of more
privileged ethnic groups, come out shead of the operators and homeworkers, who are generally iemale and
members of less privileged ethnic groups, '@

Lastly, the dacree system has In no way mediated inter-jurisdictional rivalies between unions in the
garment industry. In 1982, there were six unions in the garmen industry whase affilistions wera spiit
between thrae of Quebec’s four union cantrals ™. Today the ILGWU, the ACTWU, and the Fedaration
nationale des travalllsurs de Findustrie du vetement dominate the industry, although smaller and weaker
unions cortinue to exist. ™ Despite declining employment and de-unionization in the industry, these
unlons have not been prepared to consalidste or amalgamate, not even in a limited way to avold

" H.Grant and R.Rose, op cit

b In 1983 cChildren‘a Clothing, 5ki Clothing, Knit Sweatars and
Underclothing ware not coverad by decress {Grant and Rose).

n H.Cohen, 1991 ; C. Lipsig-Mumme, 1987.

B G.Roy op.cit.

L G. Roy, ibid.

L C. Lipssg-Mumme, 1987., op cit.

Lot C. Lipseg-Mumme, 19B2.

e G.Roy, op cit,
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adminlstrative duplication and reduce overhead costs. '™ Indeed, the unions will not even agree to form
a council of unions in order to engage in cansolidated bargaining with employers in the garment industry
as a whole.

Contrary to what many might like to beliave, the decree system does not present a straightiorward solution
to the crisis in the labour movement. By itselt the statutory framework of jundical exension cannot reverse
the deciine in unionization nor intreduce broader-based bargaining. However, it does provide a worthwhile
and Instructive model for establishing and maintaining labour standards across a sector and, in this light
should be seriously taken inte account in any law reform project seeking ta protect and empower
homeworkers in the garment industry.

it is important to note that the Quebec govemment has recently announced its intertion to revise CADA.

. PROPOSALS FOR BROADER-BASED BARGAINING IN BRITISH COLUMBIA
a8} Overview

British Columbia has a history of providing legislative support for broader-based bargaining, although that
support has been substantially weakened since the mid-1980s. From 1974 to 1984, the B.C. Labour
Relations Coda provided for a relatively strong form of multi-employer ceification. The legistation
parmitied unlons to swesp employees of a particular smployer into a mult-employer bargaining unit as long
as the overall majority of the employees of all the employers supported the union. in 1884 the legistation
was amended such that multi-employer cerlification requires the consent of majority of the employees of
each employar, In addition to an overall majority of the employess, before a multi-employer unit can be
cartifiled.

Bill 84, a new Labour Labour Relatlons Cods, was introduced into the British Columbla legisiature on
October 27, 1992 The Bill's introduction was precadad by eight manths of public hearings and study
conducted by a team of special advisors. A sub-commitltee composed of three of these advisors™
prepared a report for the Minister of Lebour , containing proposed labour law reforms which were
formulated on the basls of the consultation and study. The report included a Dratt Labour Ralations Code.
One of the central recommendations of the majority of the sub-committee which was included in the Draft
Code was that a sectoral certification procedure be created to deal with the prablem posed by sectors have
besn “historically underrapresented* by trade unions. This was one of the few recommendations in the
sub-committees report an which consansus was not achievad; the employer represantative’s opposition to
sectoral certification was attached in an appendix 1o the reporl. Because of the failure to achieve
unanimity, the sectoral certification procedure was not comained in Bill 84. Desplte this, the Draft Code
provides a useful model of broader based bargaining which bears examination.

b) Sub-Committes Recommendstions

The sectoral certification provisions recommended by the majority of the sub-committee would only be
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G. Roy, op.cit.

he A Report to the Honourable Moe Sihota, Minister of Labour,

hacommendations for Labour Law Reform, John Baigent (labour
rapregsntative), Vince Ready (from the Hinistry of Labour)and Tom
Roper {employer representative), September 1932.
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available in sectors which are determined by the labour Relations Board lo be historically
underrepressnted by trade unions and where the average number of employges at work focations within
the sector is less than 50. To determing this, the Labour Relations Board would be reguired 1o hold pubiic
hearings and accep! submissions not only from the parties, but other employers and unions within the
seclor. A sector would have two characteristics: a dafined geographical area (e.g., Bumaby, the Lower
Mainland or the antire province) and similar emerprises within the area where employees perform similar
tasks (e.g. preparing fast food, child care, picking frult, or pumping gas). For example, a secior could
consist of amployeas working in the {ast food outlets in British Columbia.

The amendments also proposed that to ba cedtified a union would have to establish sufficient support at
each of the locations R wished to represent, as will as winning a vole conducted amongst all of the
employess from all of the locations. These amendements would eliminaia the possibility, which existed
between 1973 and 1984, that employees at one location could be swapt into a bargaining unit agatnst their
wishas.

Bargaining would take placs betwean the unicn and the employers of the employees who have become
certified - thus, obliging these employers to bargain together. Bargaining certificates might be varied by
the Board to Include additional workplaces only where sufficlent suppodt at the naw location was
domonstrated. Once includad, the exdsting collective agreement would apply to the new workplace (until
all of the prties haxt met for renegotiation of the agreement). The Labour Relations Board would have the
power to alter the genaral collective agreement to fit the needs of a spacific workplace.

Somswhat surprisingly, the Draft provided no indication of what was supposed to satisty a board that a
propasad unit was appropriate for cerification. It appears that this dstermination was meant to be made
on the basis of whalaver submisslons were received during public hearings,

c) Comments

While this proposal, if enacled, would have been a step in the direction of facilitating the organization of
historically underrepresented small workplace sectors, t would have been a very modest step. Increasingly
workplaces are very small. Thus, to avold having a muttiemployer certificate apply to a particular small
workplace all that wouid be needed would be a handful of employees at a coupla of workplaces voting
against representation to ensura that a union or a coalition of unions did not represent all of the workplaces
in a particular sector, This would place a premium on arganizing 1o defeat unionization in a couple of small
workplaces, despite the fact that the overwhelming majority of workers in the sector wanted to be unionized.
Thus, there would ba real problems in adapting this modsl to the garment industry or to domestic workers.

In addilion, the fallure of the B.C. government to legislate such modest reforms suggests that business
concems to keep the single workplace as the cenire of labour ralations are given overwhalming prejferance
over the majerity of employeas’ choices of how to organize and bargain.



V. BARGAINING IN THE CONSTRUCTION INDUSTHY IN ONTARIO

The conslruction industry provides a useful model for broader based bargaining because it is structurally
similar to the garmant industry. A purchaser of construction hires a genera! contractor 1o coordinate the
entire project. The general contractor subcontrads to specialised contractors who obtain materials and
aquipmant and who direct employees fram one or two trades in the completion of a particular phase of a
preject (excavation, structre, mechanics, finishing). As Johs are of short duration, employees are not
strangly affiliated with a singls employer or a single worksite. Thelr primary connection is to the practice
of their frade. A high degree of coordination beiween trades is necessary for the production 1o proceed
smoothiy. ™

Collactive bargaining in the industty accommodates this structure. The construction industry is divided into
seven sectors. The industrial, commercial and institutional sector (IC! sector) Is governed by mandatory
single rade, multi-employer, province-wida bargaining. The six non-ICl sectors are governed by regional
bargaining between one or more trades and one or more employers.'™

Certification reflects labour mability and flexibllity by including in & certificate all operations of a single
employar, in a single sactor, evarywhers in the province or designated region. Ofi-site employeses may be
included in the bargaining unit with on-site employses whare they have a community of interest.'”

Expedited certification procedures set an early tarminal data, do not require a hearing, and aliow the Board
to dispose of the application without further notice to the employer Hf the emplayer falls to file a reply by the
lerminal date. A build-up or decrease in the workiorce after the application date is Imelsvant to the success
of the application. There Is no statutory “cooling off* peried in the event of an unsuccessful cedification
attempt. And voluntary recognition s permitted.’™

To facilitate province-wide bargaining in the ICI sactor, after consuftation with the employers and unlons
atfected, the Minister designated one employer bargaining agency and one employee bargaining agency
to hold exclusive bargaining rights in sach trade. The employer bargaining agency represents all unionised
emplayers in a single trade, Employer assodations may voluntarily seek accreditation in the non-ICl sector,

tLE] See Patricia Hughes, "Province-Wide Bargaining in the Comstruction
Industry: The Lagal Framswork® in Construction Relations Law, Alan
Minsky, Warren Winkler and Harry Freedman, edao. (Toronto: Law
Society of Upper Canada, Continuing Legal Education, Fabruary 1909)
A-1 at A-4,

A OLRA, 8. 119(f): The non-ICI sectors are: residential, roads, sewers
and watermains, heavy engineering, pipelines and electrical power
systoms. For certification see, sa. 121 and 146.

L OLRA, B. 119(b}.

e Ses OLRA, sB. 104{14), 5(3), and 146(4); R.R.O. 1990, Reg. 686, as.
90-99; Sack and Mitchell, Labour Board Practice at $01-603; Harold
Caloy, “Certification in the Construction Industry” in Construction
Relations Law at B-1-3 to B-1-5, B-1-9 to B-1-10.
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These broader-based bargaining agencies negotiate provincial (IC1) or regional {non-ICl) agreements.
Strikes and lockouts must occur on @ province-wide basis, And bacause members may not negotiate or
form agreemants outside of the master agreement, replacement workers are prohibited, Provincial
agresments expire avary second year on 30 April.'®

The provincial or reglonal agreements bind the employer bargaining agency, all member employers, the
employee bargaining agency and all member union locals. Any nawly unionised employer will automatically
ba bound by the provincial agreement. Employees are relerred to projects through hiring halls administered
by union locals, Locals also handle grievances. The OLAA provides an expedited grievance
procedure.*'®

a) Is the Model Transferabie to the Garment Industry?

On its face, this legal framework for bargaining appears readily transferable 1o the gamment industry. But,
while they are structurally similar, the garment industry may Jack the visibilty and economic powar which
underpin construction's abllity to use tha system effectivaly. While not immediately transfarable, this model
does provide useiul precedents from which to design a system of broader-based bargaining. Certification,
bargaining and contract enforcement are analysed saparately.

b) Certification

The Industrial Standards Act designates six garment industry sectors.'’ At prasent, homeworking is
confined primarily to the women's drasses and sportswaar sector, where matarials are light and collections
are diverse but on short production nuns.”? Perpstualing the present sactor designation would reflect
both the tact that different unions have organised in different sectors, and the fact that individual
subcomtractors tend to work exclusively In one sector. However, the dominant retallers like Hudson Bay
Co., Eatons and Dylex control 40% of the retail market and operate in 8l sectors. While designating the
entire industry everywhere In the provinca as a single sector would reduce worker fragmentation, present
no additional barriers to omanising because of homeworkers' current sectoral concentration, and ensura
that future homeworkers in other sectors would be covared by any certificates that are won naw, it would
not be possible to impose such a siructure at this time. Nelther the unions invoived in the garment industry
nor the employers have seriously comtamplated this form of consolidation. Thus, for the time baing,
certification would have to reflect the existing chains or production or sectors in the industry, although each
sector could be certified on a province-wide basis.

Construction unions hiave found province-wide certification valuable because i parmits worker mability whila
restricting employers' ability and incertive to relocate to avoid certification. In order for certification to be
meaningful, however, the amployer must be refatively large and stable. Construction unions oflen organise

Lt OLRA, ps. 124, 127-129, 133, 141, 148 and 150.
LEL) OLRA, ea. 126, 131, 144 and 149; R.R.O. 1990, Reg. 686, ps. 124-129,
Lt R.S.0. 1990, ¢. I-6; R.R.0. 1980, Reg. 510, 5. 4. The sectors are:

fur, ladies’ cloak and suit, ladies’ dress and sportswear, meng’ and
boya‘’ clothing, mens' and boye’ hats, and millinery.

112 A. Dagg interview, 20 November 1992.
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only the subcontractors.”” The Carpenters have successtully organised gensral contractors. But, with
85% of thair ICI workers unicnised, they can pressure purchasers and general contractors to recognise Lhe
union by guarantesing thal, without union work, large projects would not gel bullt' The garment
industry doas not have the high unlon density needad to force lop-down certification. Instead, it faces the
same obstacles to bottom-up organising that many construction unions do because it is difficult to legally
recognise subcontractors and comtractors as ralated employars.

Two companies will be declared legally related employers if they have common ownership and financial
control, common managemen, and interrelated operations, if thay represent themsslves 1o the public as
a single enterprise, and if they exercise centralised control in labour relations.'™ In practice, the
employer 1s the company which pays the employee. This is usually the subcontractor.’™® To exact
meaningful certification in the garment industry, the related employer definition must be extended so that
functionally dependent subcontractors are deemed related employers of jobbers and manufacturers. A
useful definition was endorsed by the Califomia State Legis!ature in 1990 to encompass *svery person
engaged in the business of garment manufacturing who contracts to have garmeni manufaciuring
operations periormed by ancther person®. A less Industry-specific definition could provide that,

an employer who contracts with a subcontractor or subcontractors 1o hire employees to
work in their homes at the manulacture, preparation, improvemant, rapalr, alteration,
assembiy or completion of any article or thing which Is integral to the operations of the
employers business will be deamed to be the employer of those homewarkers.

Without such an extended definition, in practice, homeworkers will be left to organise the highly unstable
subcortractors,

Construction unions have found organising on a province-wide scale difficuit because most employers
operate several sites. However, many industry-specific features minimize this inconvenience. The hurdle
faced whan organising large numbars of workers is ovarcome by timing applications for pericds of low
employment which are common to the Industry (winter, weekends). Meanwhile, the obstacle presented by
dispersed workplaces Is mitigated because bath the physicat visibilty of construction sites, and the
semi-public bids that determine which contractor will work on a project, allow construction unions to identify
where particular employers are working and what kind work they engage In. Because skilled trades workers
must ragister and hold a renewable certificate of qualification in order to work in the province, unions can
identify potential union members.'”  Moreover, subcontractors are often former trades workers and
many voluntarily recognise the union out of loyalty. Allemativaly, because provincial agreements prohibit

L Interviewn with Graems Aitken, formerly with IBEW (24 Novembar 1992}
and Ron Davis, formerly with the Labourers, {19 November 1992},

L Interview with John Cartwright, UB Carpenters (27 November 18%2).

Lh ] OLRA, 8. 1(4); Century Store Fixtures Ltd., (1990] OLR3 Rep.
November 111%9.

e Mtken and Pavis interviews; Century Store Fixtures.
H%) Trades Qualification Act, R.5.0. 1990, c. T-17, o. 10: Aitken
interview,
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non-union subcantracting, subcantractors will recognise tha union to quality for a project”*  Finally,
potential members ars easily persuaded to join a union because the wages, benefits and conditions of the
pravincial agreement can be guaranteed without a strike.”® None of these advantages is present in the
garment industry. Homewaork is highly disparsed, but the workplaces are invisible. There is no provincial
agreement. And unless permits are strictly enforced, it is virtually impossible to monitar when and by whom
homeworkers are amployed,

In construction, off-ste employees are rarely included in a bargaining unit with on-site employees.
Community of interest has been defined namowly 8o only employees who regularly spend time on-site, or
who are engaged solely in bringing work to the site are Included.'® But the off-site provision need not
be construed so narmowly in the garment industry. The legislated definition could be expanded to
encompass ofi-site employees engaged in substantially the same procasses as on-site employees, The
homeworker permits establish a precedant on this paint. They provide that homeworkers shall not be
remunarated al rates below thosa which prevall in the shop of the owner of the goods.'™™ A broad
inclusion provision would reduce worker fragmentation and reduce employers’ incentive lo increase
homewark at the expense of stable factory jobs.

Sectoral designation, province-wide certificalion and off-site employee provisions, then, hold promise for
invastigating homeworker access to collective bargaining.

c.) Bargaining

Province-wide broader-based bargaining In the garment industry would be most profitably organised on the
basis of ministenally designated employer and employee bargaining agencies. |deally there would be a
single bargaining agency for employers and unions, and govemment consultation with atfected parties
wauld precede designation, Encouraging volunlary accreditation woutd be a less valuabla option. This is
substantiated by the fact that accreditation in the non-ICl sector occurs only haphazardly. While
mutti-employer bargaining is frequent In the carpentry trads, single trade-single employer-single region
bargaining dominates in the electrical trade.'®  Accreditation Is less stabla than designation because
when aconomic conditions favour employers, they may mowve for de-accreditation in order lo pursue
individual agreements.'® Most importantly, though, garment industry employers do not have the same
historical incentive 1o bargain collectively that construction employars did.

— Roy Filion and Maureen Pitzgerald, “Voluntary Recognition in the
Conetruction Industry”® in Construction Relations Law, B-2-1; Aitken
interviaw.

Lkt Aitken, Davis and Cartwright interviews.

LEu Sack and Mitchell, Labour Board Practice at 595: Aitken interview.

Lt Robert H. Parry, Employment Standards Bandbook, 2d ed. {Aurora,

Ontario: Canada Law Book, 1992) at 4-2.

113 Aitken, Cartwright and Davis interviesws.

LER) OLRA, s. 132; Davis intarview.
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Because close coordination between trades is crucial to complete a project, prior 1o the 1877 imposition
of broader based bargalning, many construction employers had voluntarily formed employer associations
both within and across trades. Mandatory broader based bargaining was imposed on the industry at the
request of employers to combat union strength after unions engaged in a series of disruptive strikes in the
1860s, whipsawing and leapfrogging employers for better setements. The present legisiation merely
codified the intormal system which employers had developed volymtanly.”* The garment industry is not
imardepandent in the same manner. Small manufacturers and subcontractars may have an interest in
stabilising compatition. But it is profitable for large manutacturers and retallers to kesp wages in
competition because, with low unlonisation rates, and high levels of compstition between subcontractors,
they can pit subcontractors and groups of warkers against each other to suppress wages.

Province-wide strikes have proven to be a powerh tool in construction industry bargaining. Although the
number of strikes has decreased since the Introduction of mandatory broader based bargaining, the number
of workers involved and the number of work days lost to strikes has increased. Increased strike strength
has won construction workers annual wage and benefit increases higher than the average in all other
industries.'® Maintaining province-wide solidarity has not been a problam for unions. Union solidarity
is reinforced by the fact that the employers’ association can bring umiair labour practice grisvances against
any employer who breaches the provincial agreement by negotiating a replacement worker contract.'®
The high visibility of construction sites enables both unions and employers 1o monitar compliance with
provincial strikes and lockouts.

Although province-wide strikes may be valuable for garment workars, they wouid be harder to enforce and
may not have the same impact It would be difficult to monitor whethar homewarkers were working and
the isolation of homewerkers would feave them vuinerable to employer pressure to work through a strike.
Similarty, it would be virtually impossible to discover whethsr employers hired replacement workers during
aither a lockout or strike. At a more general lavel, low union density renderss a province-wide strike less
debilitating 1o the Industry. Ultimately, province-wide construction strikes are exiremely powerful because
production in that Industry cannot be transferrad out of province or off-shore. By tontrast, garment
production can be transterred very easily, either from factory to home production, between homeworkers,
to Quebac, or, in the and, off-shore.

Finally, province-wide negotiating raisas important tasues of union democracy. When wages, bansfits and
conditions are set on such a broad scale, they become dissaciated from the demands of reglonal markets.

L1 George Adams, Canadian Labour Law: A Comprehensive Text (Aurora,
Ontario: Canada Law Book 1985} at B695-905; Adams, Review of
Province-Wide Single-Trade Bargaining Process in the Industrial,
Commarcial and Inetitutional Sector of Ontarie's Construction
Industry (Stody submitted to Hon. Robert Mackenzie, Ontario Minister
of Labour, 18 July 1991) at 3-13.

123 Jossph B. Rose, “Lagiaslative Support for Multi-Employer Bargaining”
{1986) 40 Industrial and Labor Relations Raview 3 at 8-9; Rose,
"Construction Labour Relaticns” in Union-Management Relations in
Canada, John C. Anderson and Morley Gunderpocn, eds. (Don Mills,
Ontario: Addison-Wesley, 1982) 398 at 412-416.

Ly OLRA, 8. 146(2); Davis interview.
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At ane lavel, this may lsad to the union “pricing seli oul of the market™ and losing jobs to non-union
shops.'™ A anaother, union stewards become less accountable to thair local membarship.'”™ These
problems could be addressed by legislating regional representation in bargaining and ratification. Bil! 80
attemplts to address these lssues in the construction field.™

d,) Contract Enforcament

Construction's lagal framework which idantifies who is bound by the agreement, grants locals camiage of
grievances and provides an expedited arbitrztion procedure can be transierred intact to the garment
industry. Yet, evan with these provisions, construction unions find it ditficult to monitor contract compliance.
Without additional legislative enactments, the mlative invisibllity of garment production would render
aenforcement even more difficult in this industry.

Widely disparsed worksites and short duration jobs hinder construction unions' abliity to monitor compliance
with provincial agreements. Unions do net have the msources to undertake effective on-site regulation.
Instead they rely on individual employees 1o call the unlon local with complaints.™  Alternatively, hiring
halls grant “super-sentosity” to union stewards (keaping them parmanantly at the top of hiring hall lists) in
an effort 10 send a steward to each worlksite.™ Still, the iregularity with which many subcontractors
operats in the field enables them to avold conract compliance, A contractor may direct one project and
get unionised, but not operate ancther project for three years. Unless a union member stumblas across
the s‘nﬂa or someone repgons i, it Is impossible to ensure the contractor does not take on non-union
jobs.

inspactions of homeworkers' job-sites would be an onerous tagk given the multiiude and dispersal of
homes. Moreover, such inspsactions wauld rsise concems about domesiic privacy. Where workers aperate
in a common sefting, they ses how thair co-workers are treated, view their conditions, and compare notes
on ramuneration, Their collective presence and ready access lo a co-worker/staward provides the support
that is critical to launching a grievance.'™ Homeworkers are Isolaled from these advantages. As a
substitute, homeworkers could be provided with phons-irees of geographically proximate co-workers. Mare

L Adams, ICTI Review at 14-16; cCartwright and Scobel interviews.
o Aitken, Cartwright and Davis interviews.
e Bill 30, An Act to amand the Labour Relationa Act, 2d Sess., 35th

Leg. ont., 1992.
hiche Cartwright and Davis interviews.
ot Davis interview.

L Cartwright interview.

127 Cindy Slnclair, P.S.A.C., A Conference on Homeworking, Toronto, 13
Hovember 1992.
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valuable would be a legisiative epactmert requiring employers to send remittance slips to the union,™
or granting business managers the right to inspect all books, payrolls and records related lo homeworkers’
wages, hours of labour or conditions of employment.'

Finally, construction unlons are abla to control the supply of labour through hiring halls and through contract
clauses which require that off-site production be done by union workers and bear a union label.'® The
parment industry could require that production by homewnrkers baar a union label. Ultimately, though, a
hiring hall must be Instituted which can [Imit employers’ access to homeworkers. This could be achieved
by granting the hiring hall, or a joint employer-union subcommittes, exclusive power to issue homewaorker
pamits and so to control the spread of home-based production. Hiring halls could also play active roles
in shaplng the nature of homewoark. Pro-rated priority systems could be Instited to ensure an egquitable
distribution of work between homewarkers."™ And the hiring hali could draft stalements, similar to the
Industrial Standards Acl sectoral schedules,"™ outlining the woark which is within the jurisdiction of
homesewers. This would allow the unlon to make visible and remunerated those aspects of homeworking
{hand finishing, leaming new patiems) which are currently unpaid.'®

e.) Comments

The success of broadar based bargaining depends on all employars baing part of it whether it be on a
province-wide or aregionally-wide basis. With mandatory province-wide bargaining all unionized employers
are automatically brought ino the system. Accreditation in the non-ICl sector provides for the possibility
of having all employers covered but the declsion on whelher 1o go the accraditation route is laft to the
employers. Leaving it to the employers would be problematic In a sector where employers ara not nclined
to come together on thelr own. In the garment industry today, emplayer bargaining stuctures have become
quite fractured. The experiance in the construction industry shows that employers will support broader
based bargaining whan they see it a3 baing in their imerests to do so, Employers who do not want to be
at a competitive disadvantage In relation to competitors who pay less banefit from this form of bargaining.

The certification procedura doas nol address subcomtracting. in the construction Indusiry that Is handled
by collective agreement clauses bamring employers governed by the agreement fram engaging non-union
subcentractors.

1 Some unions have negotiatmd this reguirement: Aitken, intarview.

L The Trades Qualification Act, s. 7 grants this right to the Director
of Apprentices.

118 Aitken interview.

143 See borothy Sue Cobble, “"Organizing the Postindustrial Work Forca:
Lassons from the Eistory of Waltrese Unionism®™ (1991} 44 Industrial
and Labor Relations Reviaw 419 at 424. The IBEW's hiring hall
attempts to distribute Jjobs equally to its members: Aitken,

interviaw.
e See for example, R.R.0. 1980, Regs. 518-520, 522.
L Sas Cobble, "HWaitress Unionism™ at 422-423.
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PART F_PROPOSALS FOR SECTORAL REGULATION AND BROADER BASED BARGAINING FOR

DOMESTIC WORKERS AND HOMEWORKERS IN THE GARMENT INDUSTRY

1 INTRODUCTION

As was noted In the discusslon In Part D, it Is absolutely essential to develop and implement an integrated
approach to the regulation of terms and conditions of employment for live-in domestic workers and
homeworkers in the garment industry. Sectoral regulation s the first step 1o such an approach, as it would
by-pass individualized bargaining and establish the conditions necessary for true collective bargaining.
Sectoral regulation must not only be designed to provide for effactive ragulation of the live-in domestic and
garment sectors, but it should lead to effective salf-organtzation and collective bargalning. After effective
sectoral standards are Iintroduced, k i3 than necessary lo move towards mandatory broader-based
bargaining.

The threshold issues are where ta place the legislative sectoral regulation scheme and how to approach
sectoral regulation. While, as discussad in Part E, the Industrial Standards Act curmently provides for
sectoral regulation In the garmenty industry, its provisions ara clearly Inadequate. In pan, this is because
the regulatory scheme provided In the ISA has besn overtaken by the scheme of "universal® regulation
provided in the Employmant Standards Act. Morsover, because tha ISA is confined to the ganment industry
which is percelved as a sunset sactor thera Is little political attention on tha legislation. For these reasans,
the ESA should be amended to provide for sectoral regutation of specific sectors.

Far a long time t has been obvious that the ESA is in need of major revision.” We are propasing that
the ESA be amendad to provide for regutation of specfic sectors. General definitions and an oves-arching
framework would be provided [n central sections of the ESA. As well, 8 mechanism would be implementad
which would trigger specific regulation of a sector. In this report we will be confining ourselves to the liva-in
domestic and garment sectors. in addition, we will separate out the recommendations relating to sectoral
regulation and mandatory broader-basad bargaining. While we believe that the two regimes are essentlaliy
linked, we recognize that for reasons of political teasibiity it may be necessary to begin with sectoral
ragulation before moving to the sacond stage of the agenda.

tn developing our recommendations, wae have drawn bath upen the models described in Part D and foreign
examples where relevant. While legislation is not sufficient to ensure decent and fair wages and WOrking
conditions for domestic workers and homeworkers in the garment industry, we balieve it Is a necessary first
step. Moreover, the legislation must be clear in ks intent since *[Tlegis!ative ambiguity results in litigation
which is coslly end a burdan on tha worker,"**’

While there are many similarities between the situation of domestic workers and homeworkers, there are
also significant differences.’ Isolation and dispersion intensily the weak bargaining position of bath of
these workers. However, for foreign domestic workers the main problems which they coniront are

— In 1976 the Minister of Labour announced that thee would be 2 whole-
sale review of the Employment Standards Act. Since that time there
have been a pumber of ad hoc changes, but no thoroughgoing review,
despite the fact that since 1976 each of the three main parties have
bean in govermment.

w Luz Vega Ruiz, "Home work; Towards a new regulatory framework? 131

Internaticnal Labour Review 157 (1992) 197.

LLE] See Part A, Section V.
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attributabla to the requitement that they live in their employers’ home and their tenuous immigration status.
While employment agencies do exist in this sector, they do not play the same rofe in depressing wages
and warking conditions as do retailers and jobbers in the garment industry. For homeworkers in the
garment industry, on the other hand, it is the verticle chain of production and the competition between
subcontractars which results in the steady daterioration of these workers' wages and conditions. Thus
while it Is possible to dentify and design common elements of a regulalory model which are attributable
to both kinds of workers, it Is important to develop sector specific recommendations.

According to the Inlernational Labour Organization (ILO) meeting of Experts on Homewaorkers, therg are
three essential elements for the affective regulation of domicile-based production: segistration, legistation,
and enforcement.' This is equally true for domestic warkers, Both of these kinds of workers need to
be made visible as a pre-condition for effective legislative regulation and self-organization.

Recognizing this, the ILO meseting of experts recommended the following:

(12) All necessary measures should be takan to ensure the eflective enforcement of
national laws and regulations. The registration of homeworkers and of those who employ
them is destrabls both for effective enforcement and the provision of protective and support
senvces,

(13} In view of the special difficulties encourtered in the enforcement of legislation on
home-based workers, effort should be made to reinforce tradiional inspection and
enforcement instruments through various measures. Thess could include: access to legal
sesvices and Inspection at the national and local level; encouraging and involving trade
unions, employers' organizations and othar non-gevemmental organizations; dissemination
of Information amaong homeworkers of thelr legal rights, including through such methods
as brochures prepared in accessibla language of the relavant laws and ragulations; and,
establishment whera appropriate of an office of industrial embudsman which can monilor
conditlons and serve as an arbiter of comptaints.'

Thesa recommendations apply with equal forea 1o homeworkers and domaestic workers. Moreover, making
domicile-based employment visible will not only benefd the workars involved, i will also boneft those
employers who alrsady adhare to the law and will ensure that the state can better achieva its own fiscal
policies. 1t Is also a step lowards Identifying and valuing women's traditional work,

The ILO meeling of experts identified clandestine homework as a major problem:

The economy had to abide by the nies and the employers and workers had o respect the law. Not only
was there illegal competition between employers but there was alse competition between workers in
emerprises and homeworkers. Clandesline homework was also damaging to the State In that R
undermined fiscal policies and could have a negative effect on the national and interational economy.'*

thE Report adopted by the Meeting of Exparts on October 1-5, 19%0 at
its 244th BSepnion (Novembar 198%) the Governing Body of the ILO
suthorizad the Dirsctor-Ganeral to prepare and convene a Masating of
Experte, 74.

e Ibid, ao.
e Ibid., B1.
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Clandestine work results in the avoidance of a ranga of important faderal taxes, such as income tax,
Canada Pension Pian and Unemployment Insurance contributions, and pravincial taxes, including the heaith
1ax, as well as reliance on schemes like the Wage Protection Fund, which attempt to compensate workers
far wages owing.

Unlike domestic workers, homeworkers in the garmant industry contront a range of problems which result
from the structure of production in the sector. Not only Is 8n inclusive and clear definilion of a
*homewarker" needed, the problem of intermediaries must be addressed. For this reason, contractors, as
well Bs homeworkers, must be registered. Moreover, since contractors are in the main simply responding
to compelitive pressuras created by jobbers, menufacturers and cetailars, there must be a systam of joint
and several llability which imposes legal responsiblity on those who are higher up in the chain of
production who benslit from the conditlons which jead to the exploitation of homeworkers.

In what follows, specific proposals for sectoral regulation and mandatery broader based bargaining for live-
in domestic workers and gamment homeworkers will be offered.

Il. EFFECTIVE SECTORAL REGULATION
n.) Designation of Sectora

Seclors should be designated for the garment industry and for domestic service. Designations would cover
all employers and employaes in a sector.

Domestic Sactor

Themne would ba two sub-sectors within the domaestic service sedor - one for {ive-in and the olher for live-
out. These sub-sectors would comprise all houssholders and employment agencies who employ or
contract with domestic workers and their zones of regulation would be province-wide.

Garment Industry

The gament industry has histarically been divided Into 8 number of sub-sectors, marked by different forms
of production, with different unions ropresenting the workers in the various sectors. For the purposes of
establishing effeclive sectoral standards regulations, the Minster of Lebour should establish a Council of

Unions and a Council of Employers. A rapresentative meeting of the various unions and employer
agsociations should be convenad by the government 1o negotiats the basic standards in the indusiry.

b.) Standards to ba Regulated

The standards to be regulaled for both domestic workers and homeworkers would include wages, hours
of work, overtime, paid holldays and statutory holidays. 1t should also be parmissable 10 negotiate banefits
like panslons, Insurance, medical and dental plans.

¢.) How Standords Would Be Set

{) Tri-Partite Committee

A fri—partite committes would be set up in each sector with responsibliity for setting labour standards. The
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committee would have equal employer and employee representation and be chaired by a neutral
government official.

The Committaes would also be responsible for enforcing and maintaining standards, assisting in
administering the Act and regulations, dealing with complaims, administering a cemral registry, hiring
inspectors, inltisting prosecutlons undar the Act, and administering any sectoral benefit plans.

{il) Setting up the Tri-Partite Committeas

Employee Reoresentation
Domaestic Sector

As the key advocacy organization for domestic workers, INTERGEDE should play a prominent rofe on the
committee. As INTERCEDE primarily represents live-in workers on the foroign domastic or live-in caregiver
programs, it would be good, i possible, to also have representation from domestic workers whe live out.
Once a union is organized, { would aiso be represented on the committee. Legislation should simply
spacify the total number of employoe represantatives and iaave the composition of that representation and
the nomination procass open,

Garment Industry

The Committee in the garment indusiry would be mada up of nominses from the three unions which
oparate in that sector. The union nominees could be union representatives but it would ba opéan for a union
to nominate a non-unionized waorker, for example a homewarker from the Homawarkers' Assaciation or a
member of the Homoworkers Coalition.

Emplover Representation

In order to ensure that a system of sectoral regulation works, that it enjoys leghimacy among employers,
and that it can be sald that the standards negotiated ars representative, it s important to have some kind
of organized mechanism and arganizational base from which 1o nominate employer representatives.
Manufacturing guilds usad to play a key role In nominating employer representatives to the garment
industry Advisory Commitiees. Howaver the guild structure has largely broken down and it has become
harder to find employer represemtatives to replace retiring members.

Given the fact that employer organizations are breaking down in the garment industry and the fact that
thare has been no history of employar organizations in the domastic sactor, a legislative push would be
required to promote the formation of such organizations. The fact that a serious attempi Is to be made to
regulate and enforce standards on a sectoral scale might impel emplayers to see it as being in their
interests to get organized. Howaver, this procass is unfikely to occur spontaneously without some Kind of
push.

One option is to require emplayers to form appropriate organizations within a specified tima frame and ofier
assistance to faclitate this process. Anocther option is 10 keep it volurtary but make It clear that employers
will ali be bound by what's negotisted so i's in their inlerests to get involved in an organized way. Again
assistance could be made available and consultations with employers should be conducted to determine
the bast method of procesding.

The associations would be responsible for nominating representatives to negotiate on bahalf of all
employers the schedules of wages and standards. All employers would have the right to join but would not
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be required to. Assaciations would develop Internal mechanisms to ensure accountability, inner democracy,
and consultation around standards issues.

d) Negotlation and Enactment of Standards

Neqoliating Standards

Whhin six months after the tri-partite standards committeas are sel up they would be responsible for
entering into a process of negatiation around a scheduie of labour standards. With regard to the frequancy
of subsequent negatiations, two options are available. Legislation could either specify that such
negotiations are to take place at specified intervals (e.g.. annual or bi-annual) or it could simply be left 1o
either party to initiate the process. In efther case, deadlines woukd be set for the different stages of the
process to ensura matters proceed expeditiousty.

A binding dispute resolition system should be provided as a back-up in the event that a deadlock cannot
be broken within a certain period of ime.

in order to ensure a link between labour standards and collective bargaining, it should be specified tha
negotiations around Isbour standards are to take account of wages and conditions achieved tor unionized
workplaces in the sector.,

Enactment of Standards in Law

Since the product of all this will be statutory standards goveming the entire sector, the government must
give final approval to the schedules and enact them as regulations. Ministerial discretion to alter a
schedula that's besn agreed upon {or settied by arbitration) should be limited, In particular, there is a
cancem to avoid a situstion whare the Ministry comes back with lower standards than those the smployers
have agreed to as has baen the case in the past under the ISA. Guldelines to structure the exercise of
discretion might be considered. Time limits should be set on approval in order to avoid a situation where
the schedules are outdated by the time they're approved. Proposed schadules should not be altared
without consultatlon with the committes. SimHarly, existing schedules should not be alterad without the
committea’s concumrence,

a) Definitions

The definitions discussed below should be placed in the ganeral definition section of the ESA. In this way,
even i the provisons for sectoral reguiation are not triggered, domestic woskers and homeworkers would
be entitled to the general standards applicable 1o all workers. Moreover, some of the definitions which we
propose would clear up existing ambiguities and facilitale more effective erforcement of the legisiation.
(y Domestic Sarvice Sector

Damestic Warker

The definition of "domestic worker” should be taken out of the regulations and placed in the main definition
section of the ESA. The definition should be indlusive and dratted to dovetail with the federal govemments
definition of a live-in caregiver under the LCP.

Emplover

The definition of "employer” as is presently provided in the ESA is suitable for amployers of domestic
workers.
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(Il) Garment tndustry - Homeworsker
Homeworker

One of the most complex tasks is to characierize the nature of the employment relationship. This is
because the traditional concapt used to define it - “control” - Is ambiguous; it can mean either direct
supervision, which Is its historical origin, or aconomic control. The problem with each meaning is that they
are under- and over- inclusive. Although domastic workers are not directly supervisad by their employers,
the latter exarcise a graat deal of control by setting the piece-rate, establishing the deadlines for completion
of work and delermining pattems and fabrics. Moreover, it is cear that contraciors aconamically control
the homeworkers; but, similarly, retailers ultimately control the contractors, This notion of economic control
is vary wide-ranging.

in order 10 avoid the Inherent problems which occur when *control® Is used as the test of employee status,
variaus legal systems have moved away from control to emphasize the situation of the parties with respect
to the market.™ From this parspective, homeworkers are viewed as having no direct corttact with the
marke! - even though the outcome of their 1abour is a finished product - since the refationship is not that
of client and supplier but, rather, an employment relaionship between the worker and one or more
employers. The service pravided is nat in fact the finished product, but the work that goes imo making it.
In ather words, the worker's obligation Is essentially a personal one; it Is an obligation *to act* (i.e. to
perform a task) in retumn for a wage, rather than a simple *payment”.

While there may be same injustice or difficulty at the margins in developing and/or implamenting a definitlon
of “homewarker”, this is no reason for not legistating.'” The ESA should be amended to include a list
of definitional criteria such as the freedom to accept work, the degree of autonomy and controt over the
timing of work, control over the quality of work, ete. in order to distinguish an employment relationship from
that of an independant contraclor. Moreover, lo prevent employers from attempling to characterize
homeworkers as independent contractors in order to avoid legal standards, the onus should be on the
employer {o prove that the homeworker is not an employee.

i is Important 1o provide an inciusive definition of homework and homeworkers within the Employment
Standards Act. The following definiion originates with a Private Members 8lll, the Homeworkers
(Pratection) Bill, which was unsuccasstully introduced in the British House of Commons in 1979 and 1981,

This definition would not only includae the varisty of ditferent forms of homework currently in existence but
would also cover any new forms of homework. W specifically excludes professionals and small
entrepraeneurs who hire olher workers,

*homeworker* means an individual who contracts with a person, not being a professional
client of hars, for the purpeses of that person's business, for the execution of any work
(other than the production or creation of any literary, dramatic, atistic or musical work) 1o
be done in domestic premisas not under the control or management of the parson with
whom she contracts, and who does not normally make use of the sarvices of two or more
individuals in the canying out of that wark, and in this Act work conbracted to be execuled
by a homeworker is refarred to as "homework®.

B Ruiz, 201-2.

AL Keith Ewing, “Homeworking: A Framework for Reform,” (1962)
Induatrinsl Law Journal 94, 102.
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This definition would exclude a number of workers who work owt af thelr homes. The main types of
workers which it excludes are as foliows:

1. Childminders, who, though a numerically large group, provide a personal service to another individual
{the parent) in their own home, rather than “for the purpose of that person’s business.” While this work Is
exiremely important, the regulation of this type of relationship requires a ditferent approach.

2 Thase working in their homes where the premises are owned or managed by the employer, such as
domestic workers,

3. Thase working on their own account who produce literary, dramatic or artistic work. Though frequently
home-based, such people have greater control over the nature of the product and the marketing of their
skills. This is nat typical of the homewarker. Those excluded would include freelance journalists, artists
and craftspeople.

4. These working from home, including Insurance agents and thoss involved in sales promotion, agency
selling or market research. Thelr condiions of work vary widely and nead to be seenin the context of the
organization of commission salling, freelance work, self-amployment and entespreneurial activity. All these
may w‘anarﬂ additional attention; however, thay should not be confused with homeworkers as definad
above. '

(i) Bependent Employer

To ensure the effective enforcement of minimum standards for homewarkers it is necessary to cut through
the subcontracting pyramid and impesa liablity upon tha dominant firms at the top. This can ba done by
defining a “dependent employer” as a firm, enterprise, individual etc, which is functionally dependem upon
ancther firm, etc. and adding dependent employers to the related employer provision. In this way, joint
liabifity for minimum standards could be imposed throughout the subcontracting pyramid. Moreover, a new
provision shauld be added to the Employment Standards Act requiring firms to ensure that depandent
employers are mesating thelr statutory obligations.

The Employment Standards Act should be amended to cover clearly the situation of “dependent
employer . This would require that amendments be made to sections 1 and 12 of the Act.

Section 1 of the Act should be amended to read as follows [new material is underiinad):
s.1{d) "employer® inciudes,

() any owner, proprietor, managsr etc
() any associated or ralated corporations, individuals, sole priopristorship, firms, syndicates or
assoclations  treated as one employer under saction 12, where any one has control or direction of, ar
is direclly or indirectly responsible for the employment of a person therein,

{li) anv dependent employar,

and includes a person who was an employar,

e This defintien and discussion were adapted from Sheila Allan and
Carol Wolkowitz, Homeworking Myths and Realities (London: Macmillan
Educational, 1987) 49-50.
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(da) dependant employer includes a corporation, individual, sole proprietarship, firm, syndicate
or_association that Is functionally depgndent upon another corporation. individual, firm,

syndicate or asscciation.

Section 12 of the Act should be amendead to read:
5.12 relaled employer

{1) Where before or afer this Act comes Into force, assoclated or related aclivities.
businesses, works, trades, occupations, professions, projects or undertakings which are
or were caried on by or through more than one corporations, individual, sole
proprietorship, firm, syndicate or association, or any combination theseof, and a person is
or was an employee of any of such corporations, Individuals, sole proprigtorships, firms,
syndicates or associations,or any combination thereol, such corporations, individuals, sole
proprietorships, firms, syndicates or associations, or any combination thereof, shall be
trealed as one employer for the puiposes of this Act, H the intent or eflect of the
arangement is to defeat, either directly or indirectly, the true intemt and purposas of this
Act.

{ia) dependert emplovers and the corporafions, individuals, sole proprietorships, fimms,
syndicates or associations that are functionally dependent upan shall be treated as related
activities under subsection {1).

(2) The corporations, individuals, sole proprietorships, firms, syndicates or associations treated
as one employsr shall be jointly and severally liable for any cantravention of this Act and
the regulations.

f) Employment Standards Benefita which Depend on Continuity of Service

In order to ensure workers are not deprived of employment standards benefits because they do not work
long enough for one single employer, a worker would be deemed to have been continuously employed for
the purposes of ESA benefits as long as she had worked in the sectar. This wauld apply as long as her
employment had not been interrupted for mora than a spacified length of time. The number of hours worked
for various employers should be combined for purposes of ovartime. Employers would pay a pro-rated levy
into an employment standards benefit fund covering overtime premiums, severance benafits etc. Cosis
would be pro-ratad to employers on the basis of number of hours worked, This Information would be filed

with the appropriate central registry.
@) Reglstration of Workess
{i} Central Registries

Central registries should be set up for homeworkers and domestic workers. Registration of all
homawerkars and domestic workers would be mandatory. To ensure completenass, workers should be
permiited to register. The legal standards which prevall in the sector under which the worker Is registered
should be sent to each worker on the registry. The registries wauld be under the supervision of the Tri-
partite Standards Committees and the Ministry of Labour. Moraover, as was recommended by the ILO
Committes of Experts, unions and/or advocacy graups should be given access lo the registries to further
ansure that minimum standards are adhered to.
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Thesa registries wouid not be employment agencies. Rather their purpesa would be to provide a centralized
list of workers In ordar to monitor and enforce standards.

Stift penalties should be stipulated for non-compliance. This is espacially impariant in the gament sector
to give employers the message that they can no longer get away with ilegal hiring and exploitation of
homewaorkers,

Bomestic Workers Central Ragistry

The govamment should immediatsly establish a central registry for domestic workers as a spacific pan of
the ESA. Employers of domestic workers would be under a legal obligation to register with the central
registry. Upon registration, employers of domestic workers, whether they are employment agencies or
individual housahelders, would be required both to provide the names and addresses of the domestic
workers amployed by them and to file a copy of thelr contracts of domastic employment with the registry.
Fallure to comply with the reglstration requirement would be sanctioned by the imposition of fines designed
ta deter avoidance on the part of employars. Moreover, to ensure that emplayers of domestic workers do
not simply ignore the requirement to register, Canada Immigration and the Ontario Ministry of Labour
should work out an agreement whereby the names of employers of domestic workers under the LCP are
submitted on a regular basis 1o the central registry. Similarly, the two lavels of government should emter
into an agreement whereby the domestic workers and their employars are provided with Information
conceming tha central reglistry at the sarliest pessible opportunity. Since Canada Immigration has the first
contact with tha vast majority of domestic workers and thelr employers, it is essential that immigration
officers involved in administaring the LCP transmit this information to the parties.

One paossible concamn with this proposal could be thet a mandstory registration requirement would violate
the privacy rights of both employers and domestic workars by providing a third parsty with their namas and
addressas, This concemn does not constitute a compelling case agalnst mandatory registration. Once an
employer decides tp hire a domestic worker, the amplayar's household becomes the workplace for the
domestic worker and the employer should be undsr a legal obligation 10 register that fact with the
appropriate agencles. Cumently, employers relying on the LCP for domestic workers are required 1o
register with Canada Immigration. The potential for abusa of employer privacy Is not greatly increased by
providing this information to & non-govemmental agency which is required to oparate within a specific
mandste and a structure of democratic accountability. Moreover, thera is a compelling pubdic policy reason
for mandatory reglstration. Domestic workers are extremely vuinerable to amployer abuse unless they are
provided with the information and means to enforce their legal rights. Unless a third party is provided bath
with the names and addresses of domestic workers and a legal entitlement to comtact them, there is fio way
of ensuring thal either tha! domestic workers are informed of thair employment sghts or assisted In
enforcing thesa rights.  Since any on-going comtact betwean the central registry and a domestic worker
would be al the choice of the domestic worker, any possible violation of the privacy rights of domestic
workers would be minimal

Tha agency operating the central registry should ba entitled by law to cortact the domestic workers
ragistered with it for the purpose of explaining the registry's role and relsvant employment-related
legislation. This ts absolutely essantial il domestic workers are to be provided with adequate information
of thalr tegal rights. Currently, domestic workers tend to find out about INTERCEDE by word of mouth and
It is likaly that some domastic workers simply have no knowladge of INTERCEDE's existence. Compulsory
registration of domestic workers names and addresses as well as a legal entitlement to cortact domestic
workers would solva this problem,

The central registry should be operated by the tri-partite commitiee appoimed with respact to the five-in

domestic service sector. It should be accountable to domestic workers and fundlion as an agent for
domestic workers both in enforting terms and conditions of employment and employment-relaled rights.
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As a first stap, domestic workers should be legally entitled, though not compelled, to rely on the registry
as an agent In dealing with any employment-ralated disputes with their employers. !f a domestic worker
chooses to be represented by the registry, her employer would then be under a legal obligation to deal with
the registry, rather than directly with the domestic warker, to resolve a dispute.

In addition to acting as the agent of domestic workers, the central registry should provide counselling
services for domestic workers much in the same way as INTERCEDE does now. Moreover, it could also
astablish group dental, ffe and accident insurance plans - benefits which domestic workers have already
expressed an intarest in obtaining. By establishing group plans funded by the voluntary contributions of
domestic workers, the cost to individual domastic workers would be reduced since group plans typically are
cheaper lo administar and finance than individual plans.

Homeworkars' Central Registry

Any employer who hires a homewaorker would be required to apply to the registry to obain a permit.
Jurisdictlon over permits would be in the hands of the Tri-partite committea appointad for the sactar and
sub-sectors. The parmit would ba similar to that which already exists under the ESA, and would provide
the terms and conditions which ara required in the sector or sub-gactor. Copies of the permit should be
sent to ihe homeworkers who are registered.

Untll mandatory broader-based bargalning for the garment industry is in place, the central registry could
act as an agent for homeworkers. The registry would be operated by the tri-pantite committee established
for the specific sub-sactor,

As is proposed for the domestic sarvice sector, the central registry could act as an agent on behalf of
warkers who have disputes with their employers. Tha registry would also keep track of the homeworkers'
service with different employers in order to ensure both thal employers make their appropriate pro-ratad
benefit comtributions and that homewoarkers receive appropriate overtime pay and entittement to benefils
which require continuous service.

Currently, in Quebec, the Ladies’ Garment Decree under the CADA requires that manufacturers and
contractors register homeworkess in their employ. As well, the Decrea requires that lhe merchandisae that
homeworkars work on  bear the label which will ultimately appear on the garment. This is an important
requirament, bacauss it enables homewarkers and tha registry to trace which entity is ultimately in control
of the chain of production. Moreavar, it dovetails with the foliowing recommendations regarding the
registration of contractors and Joint and several liability,

Qiher Functions of a Registry

Registries could provide information on employment rights in different languages, provide counselling and
advice, information and referrals to social services and advocacy services, and operate a drop-in centra.

In the event that minimum benefits packages were negotiated, the registry In a particular sector would
administer that system. Employers would ramit pro-rated ameunts far each employee depending on how
many hours they warked. Even if no benefi package is agreed upon, the central registry could be
empowered to administer a group plan for employees who wish to become part of . Employee reps on
the advisory committea would consult with warkers and be part of process of getting such a plan in place.
The registry could also be a place where empioyers could advertise for workers. There could be a job
board that pecpla looking for work could consut,
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h) Aegistrotion of Employers

Registration of warkers, whila an important star, Is not sutficient to eradicate the abuse of vuinerable
workers. [t [5 also important to register the employers of domestic workers and homewaorkers. The names
and addresses of all employers, widsly construed to include jobbers and employment agencies, must be
provided to a central agency operated by the appropriate Tri-partite Committee. Not only would this help
lo keep track ol prohlem employers and identify pattems of abuse, it would also provide essential
intormation conceming the nature of the relationship between the various parties.

Domeslic Workers

In the domestic service sector, both Individual employers who employ domestic workers in their household
and empioyment agencies would ba required to register with a central agency. The purpose of this would
be to keap track of employers to determine whethar these are repeat prablems. Employment agarcies are
already required to be licenced; however, as the discussion in Pan A, Seclion Il indicated, some
employment agenices are involved in questionable, and passibly dllegal, practices. Specific registration of
agencigs in this sactor would improve the guality of monitoring and enforcement .

Qarment

Because of the nature of production in the gamment industry, it is absolutely essential to keep track of
cortraciors, both for organizing purposas and for impesing liability for unpald wages. All entities involved
In the chain of production, from retaliers and manufacturers, through jobbers, to contractors, should be
required te register. The Men's Clothing Decres, fssued under CADA, requires Lhat employers must provide
information concerning any contractors used to the Joint Committee. Such information consists of the
name and addresses of contractors to whom they have sent work, Manutacturers have accepted this
registration requirment since they are Jointly and severally liable for wages owed to workers by comraclors.

In Ontario, contractors and jebbers in the garment industry should be required to self-register. As a way
of ensuring compliance, manufacturars should also ba required to register any jobbers and contractors to
whom they send work. Manufacturers could be provided with a two-fald incentive to comply with the
registration requireents: the imposition of joint and several liability upon them for the wages, elc. owed by
caontractors (see the discussion below) and onsrous fines. Jobbers and contractors who violate the
registration requirement should also be subject to substantial penalties.

Manutacturars, jobbers and contractors should submit tha following information to the appropriate tri-partite
committea upon registration: business addrass, the type of production the particular firm is invoived in and
the CA labsls of the garments It produces. This information should be updated on a regular basis.

To ansure that jobbars do not attempt 1o avold the registration requirment, there should be a standard
contract term impliad into any contract for the supply of garments which requires jobbers to send work only
1o contractors who are registered. This provision would help to prevent the growth of clandestine
contractors who seek to evade minimum fabour standards.

A variation of this approach already operates in New York and New Jersay as a result of collective
bargsaining in the garment industry, Under the National Labour Relations Act In the United States, unlons
are allowed to picket jobbers in the garment industry so as to persuade them to sign the Hazantown
agreement. This agreement, among cther things, fixes piace rates, requims jobbers to pay disabllity
baneiits established by the state and pay contraciors an amount sufficient 1o enable contractars to pay
union rates, makes jobbers liable, to a limited extent, lor contractors who default on wages, obligates
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jobbers to deal only with unionized contractors and provides prior approval of contractors by the
ILGWU.'® The fegality of this form of action and agreement was specifically upheld by the United States
Court of Appeal in recognition of the special nature of preduction in the garment industry.

By contrast, in Ontario this form of picketing would be characlerized as secondary, and thus not permitted,
Rather than opening up secondary picketing, requiring jobbars and manufacturers to use only registered
contractors would be a way of ensuring that maore of the garment industry is nol driven underground.

To turther ensure that the registration requirements are not avoided, the Business Names Act'™ should
be amendad. This Act requires all businesses, broadiy defined, which conduct business in Ontario, o
register with the Ministry of Consumer and Caommercial Retations as a raquirement for being able to sus
in the province. Individuals and corporations are required to ragister their business names and ensure that
the information is up-to-date and accurate. In addition to this Information, the Act should be amended to
require each business to indicate iis major field of activity, Thus, for example, Individuals or corparations
operating businesses in the gament industry would be required to indicate such. A standard fist of
business fields could be developed and subsequently entered on a computerized data base. Once that
was done, the Ministry of Labour cauld search the data bank 1o datermine which businesses wera aperating
in the gament Industry and cross-check that Infermation against the sub-secior mogistries. Failure to
tegister would lead to the imposition of fines.

1} Joint and Several Liabllity
Homeworkerg

The imposition of joint and several liability through the chain of production in the garment industry is
absolutely crucial to ensure that the wages and conditions of wark of garmeant workers are not continuously
undercut. As was described in Part A, Section 1V, the risks of production are shifted down the pyramid
from retailers to mantutacturers to jobbers to contractors and, lastly to homeworkers, while contro! resides
at the top.

Homeworkers are particularly vulnerable because contraciars, who need litls capital to begin business,
aperate in a highly competitive environment. Unable to make a profit, many go out of business without
paying the wageas and benefits owed ta homeaworkers. Maraover, it is important to recagnize that entities
higher up the pyramid or chain creata the conditions which uttimataly result in contractors defaulling on
homeworkers. Imposing liabliity on those entities which control production Is the only way to ensure that
homeworkers receive what they are legally entitled to.

Joint and sevaral liabllity within the garment industry is not new. In New York and New Jersey many
Jobbers have agreed to a kimited form of joint liabifity for wages owed by defautting contractors. This Is one
ot the clauses of the Hazantown agreement. In Califomia, Guess? Inc., a major multi-nationatl clothing
manuiacturer, entered into a voluntary contract compliance with the Department of Labour o ensure that
s numerous contractors did not violate legislated labour standards. Guess? Inc. collects warekly
employment reports from lts 100 contractors in the Los Angeles area to make sure that all goods were

Ll Sea Joint board of Coat, Suit and Allied Garment Workers® Union
ILGWU and Hazantown Inc. {1974} 212 HLRB MNo.106, 735; Danielson v.
Joint Beoard of Cost, Suit and Allied Garment Workers® Union, ILGWU
(1574) 494 Fed. Rep. (2d) 1230 (2nd. Cir).

LR §.0. 1990, c.5, in forca May 1, 19%1.
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produced in compliance with the Fair Labor Standards Acl.

In 1990 the California State Lagislature passed 2 bill impasing joint and several liability on manutacturers
for contractors who violated minimum standards law. Unlortunately, the bill was vetoed by the Calitomia
State Governor. Guess? Inc. was prompted to take the action it did 1o avoid having the same bill retabled.

There are, moreover, various legistated examples of joint and several liability in the garment industry.
Closest to home, such fiabllity axists betwaan manufacturers and contractars under CADA in Quebec. in
the Philippines the foflowing provision operatas 1o ensure that homeworkers ara not simply left without
recourse because of absconding or bankrupt contractors:

Whenever an employar shall contract with anather parson for the performance of the emplayer's
work, it shall be the duty of such employer to provide in such contract that the employees or
homeworkers of the contractor and the latter's contractor shall be pald in accordance with the
provisians of this Ruie. In the event that such a contractor or subcontractor falls to pay the wages
or eamings of his employees or homewarkers as specified in this Rule, such amployer shall be
jointly and severally liable with the contractor or subcontractor to the workers of the iatter, to the
extent that such work Is performed under contract, in the same manner as if the employeas or
homeworkers were directly engaged by the employer.'™

The Netherlands goes even further than the Philippines in legislating joint and several liabliity. It does not
stop with the manufacturer and jobbers, but imposes liabliity on the retailers for any viclations of legal
standards. This legislation is explicity premised on the understanding that retailers are responsible for the
canditions under which garments are produced and should be made to account for this. Malor retaiters
set prices, check quality, colour and delivery spaed. If they can do this, thay can also check on the working
conditions and wages manufacturers and contractors are paying to homeworkars.

Tha definition of *dependent employer* proposed above goes some way towards imposing joint and several
liability at each step in the hierarchy of the chain of production. Retallers who manutacture privata label
product lines are recognized as manufacturers.  There is a case to be made that garment manufacturers
could ba found to ba funclionally dependent on retallers and thus liabie to homewarkers for wages and
banafits owed to them. Howevar, to ensure that thera is no ambiguity, liability could explicity be placed
upon ratallers. The bast model for this Is what is happaning in tha Netherlands under the "Charter of Fair
Trade.*

The Charter is a code of conduct under which retailers pledge 1o ensure that homeworkers receive basic
legal rights and entillements provided in minimum standards, collective bargalning, heatth and safeiy, and
non-discrimination statutes which are available to other workers. The Charter Is reinforced by a monitaring
agency which has the power to sanction. Upon signing the Chanar, retailers are entitled 1o display the
clean clothes trademark  An agency, comprised of a coalition of worker represartatives, investigates
complaints and checks on information supplied by the retailer. The trademark is revoked i violations of
the Charter are discoverd. Retailers are abliged to suppart the contralling institution financially by semifting
a centain percentage of their tumover annually,

While it may be too early to adapt the *Charter of Fair Trade® and the Clean Clothes Trademark to
Ontario’s garment Industry, there is no reason to delay imposing joint and several liability on manufacturers,
jobbars and contractors in the province. Too many employers in too many sectors are falling to pay wapes
outstanding to employees. The brief experience of the Wage Protection Fund demonstrates that there is
a grave problem with the fallure of employers to pay wages owing. The Wage Protection Fund, although

LB Section 8, Rule XITY of Employment of Homeworkers.
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important from the perspective of compensaling workars, sacializes liability on all the taxpayers in Ontario,
rather than confining it to those who are in the business of profitting from employing workers. For these
reasons, the government of Ontario should immediately introduce the dependent employer provision
discussed above and compliment it with a joint and saveral liability provision modeled upen thase which
exist in the Philippines and the Netherands,

{) Enforcemant

The tri-partite committess which would be established for each ssctor and subsector would have a primary
responsibiiity 1o investigate and prosecute standards and registry violations. Inspactors who have a
knowledge of the particutar seclor or sub-sector should be appointed by the commitieas and they should
have the powers available to officers under the ESA. As is tha case both under the iSA and CADA, small
employer and employse payroll contributions could be levied to provide sufiicient funding to ensure
aggressive inspection and Investigation. Howaever, since it is primarily the stale's obligation to ensure
legistative compliance, the !evies should be kept quite small and the joint employer and employee
contributions should be matched by the Minlstry of Labour. In additions, all fines and penalties collacted
should be used to finance the tr-partite committess. Moreover, these fines should ba substantial encugh
to deter avoidance.,

As was recommended by the ILO Meeting of Experts on Homework, unions and advocacy groups should
be antilied to investigate and prosecuta registry and complaints of minimum standards violations. Agents
should be entitied to lodge complaints in order to prasarve the anonymity of vilnerable workers. All
complaints should trigger audits of the employer's entire employment practices.

The Hazantown agreement, discussed above, entities unions to inspect jobbers books 1o ensure that the
agreament is adhered lo. Similarly, the Besudry Committee recommendead that the CADA be amended
to parmit unions to inspect the books of employers registered undar ona of the decrees. A similar provision
shouid be included within the ESA.

lil. PROVINCE-WIDE MANDATORY BROADER-BASED BARGAINING

Province-wide mandatory broader-based bargaining is a necessary requirement if the women employed
in precarious, non-standard fobs ara to benafit from collective bargaining. A move to a system of collective
bargaining that encompasses sectoral or broader-based bargaining acknowledges that the single employar
bargalning unlt structure no longer maiches the organization of work in the 1390's.

The Introduction of joint ligbility, the develapment of homeworkers and domestic workers cantral registries
with permit enforcement, and the establishment of Tr-Pariite Couricils 1o set and erforce basic standards
wil go a long way to improving the basic employment conditions for both domestic workers and
hemewaorkers. This is an important first step and will lay the foundalion for province-wide broader-basad
bargaining. Howaver, these changes represent only the minimum necessary impravements, and address
only part of the picture. The next step, and the most Important one, Is the establishment of province-wide
mandatory broadsr-based bargaining extending the benefits of cofiective bargaining to domestic workers
and homaworkers in the garmsnt industry. Broader-based bargaining would not be limited to satting wage
standards, as proposed in the first set of recommendations listed above, rather i would ensure that the full
benefits of collective bargalning, including wages, warking conditions, just cause protection, and all cther
benefits would become avatiable,

Many of the recommendations that follow are premised on the prior estabiishment of joint llability and &
Central Registry. In fact, these recommendations wili not be able to be effective withowt these two
minimum changes being introduced to the Employment Standards Act. It is our recommendation that this
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new process of broader-based bamaining be instituted through an addilion or amendment 1o the Onmario
t.abour Relalions Acl (superceding the ESA provisions proposed above) which focusses on garment
homeworkers and domestic workers.

8) Mandsatory Broader-Based Bargaining for Domestic Workers

As outlined above, domestic warkers have been granted the right 1o unionize under the recent amendments
to the OLLRA. This right is a hollow one, given both the precarious nature of domestic workers employment
and the OLRA stiputation that a bargaining unit must have at least 2 members. In order to ensure the right
to orpanize is fully avallable, a system of mandatory broader-based bargaining must be instituted.

This mode! bullds on the regulatory base established through tha central registries fro live-in and live-out
domestic workers, Fer purposad of orgnainzing domaestic workers In elther sectar {live-In or live-out) would
be defined within a gecgraphical or regional designation. Once a preponderance of regional represantation
is reached for each sector, collective agreements would be extanded to mandatory province-wide
bargaining. For certification purposes, domestic workers wauld be organized imta two separate units: live-in
workars and live-oud workers, I the slep towards organizing is ta have meaning, it must be premised upon
the creation of a central reglstry of domestic workers,

{t Geographic or Raglonal Definition for Organizing and Collactive Agreaments

Unlike homewarkers in the garment industry who are organized through a vertical chain of preduction,
domaestic workers face an employer directly. For purposes of crganizing domestlc workers, it is necessary
to divide the province into spacific geographical regions. Each region would have two sectors of domestic
workers: live-in and live-out. This from of mgional identification is not unprecedentad and foilows the
Labaur Law Reform report for British Columbia on & geographical definition. Most domestic work is
centralized in large urban areas. Geographic designation would theretore follow major urban centres
(le.Greater Toronto Area, Graater Ottawa Arsa, Grealer London Area, etc.).

{il) Certification Process - From Regicnal to Province-Wide Bargaining,

The certification process would begin through signing a majority (50 plus one) of the domestic workers for
a gpacific geographic designation. Once this is reached a collective agreement would be negotiated {or
all domestic workers In the specific region.

Once a preponderance of reglons (ie. 2 large urban areas) is reached, then the Minister of Labour wauld
ba competied to call a conference of employsr reprasentatives and the union representatives o extend the
collective agreaments to ali domestic workers province-wide,

{iif} Domectic Workers Hiring Hall - Mandatory Closed Shop Provislons

Onca an agreement Is reached for the spedific region, 1 Is critical to secure a mandatory closed shop with
enforcement through the OLRB. This is a mere extension of provisions for a central registry.  Tha supply
of domestic workers would be regulated through a union hiring hall. All unionized domastic workers would
be registarad at the canral registry.

The union represenmatives would control access to parmits for domeslic workers and then provide the flst
of avaiiable unionized workars through the central registry.
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{lv) Enforcemont of the Collactive Agreemant

Enforcing the terms of employment negotiated In a collective agreement are very difficult in a situation
whare home is the actual site of work. This Is the case for domeslic workers. The onus should be on the
employer 1o demonstraie compllance with requirements of the collective agreement. Employers would be
required to provide complete and adequate monthly records that indicate the nagotiated conditions of the
collective agreament ara being met. Through the contract negotiations and monthly record inspections,
union representatives would have access to the employers racords of wages, hours and working conditions

b) Mandatory Broader-Based Bargeining in the Garment Industry

There are two main precedents far the development of province-wide mandatory broader-based bargaining.
First, In the mid 1930's, the industdal Standards Act was introduced as a sectoral sirategy within the
gamment industry at a ime that larger garment factories were consistently being under-cut by the continual
emargence of sweatshops and the rise of homeworking. Sector standards stabilized an industry fraught
with daclining employmant standards. Sector standards were viewed as the one way to ensure the women
workers had some form of protection and baslc standards could be eslablished, Larger factories supported
the standardization of wages on economic grounds to guarantee that their work would not be under-cul
Secondly, as we have outlined above, the Ontario construction industry, faced with a comparable
organization of work also negotistes on a province-wida basis. Employers supported this form of
bargaining in the 1970's as a way to overcome on-gaing tabour unrast. Many of the racommendations
listed balow follow the legal framework put in place for the Ontario Construction - ICI Sector, as per
sections 135, and 138 to 151 of tha OLRA.

Mandatory broader-based bargaining could occur in two possible ways. First, it could allow for the
extension of representation of workers througout a sing!e chaln of production, based on joint-Hability of the
retajler or jobber, Second, when a preponderance (45 per cemt) is reached in any sub-sector of the
garment industry (such as women's waar or bridal wear), collective bargaining be extended to the rest of
that spacific sector.

{) The Coertification Process - Bargaining by Chain of Production

Broader-based bargaining focused on a chain of production would occur through organizing homewarkers
and workers In cantract shops. Given the precarious nature of employment far homewarkers and workers
in contracting shops, mandatory axtension for both groups of workers is required. If the on-going erosion
of wages end working conditions is truly 10 be controlled, bath homewarkers and contract workers must be
courted towards an exiension of mandatory broader-based bargaining.

Organtzing Homeworkers

A union or the Homeworkers Association would be required to organize a majority (50% plus 1) of
homewaorkers employed within a particular chain of production. The pyramid or chain of production would
bae tracked through joint liability provisions and the homeworkers central reqistry of the ESA.

At times, a homeworkar may be working for more than one contractor and may be part of tha chain of
production for more than one jobber or retaller. Signing of the one homeworker will also count towards
reaching a majority in alt chains of production of which the homeworker is involved.  The bargaining unit
would be considersd all homeworkers who work for contractors working for one manutacturer or jobber al
the top of a specific pyramld or chain of production. In other words, the union would have to organize a
majority of homeworkers a1 the bottom of a chain's pyramid of production.  As with the construction sactor,
there would have to be at lsast one employee in the bargaining unit on tha application date.
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Although the framework for this form of organization would be outlined through the joint liabilty provisions
of the ESA, the final detarmination of the *count® for certificalion purposes would be made through the
OLRB.

Ornanizing Inside Workars of Contracior

Similarty, the union which organizes a majority ot workers in one contracting shop within one chain of
production, would have the option of applying for a negotiated collactive agreament for this samea contractor
in another chain of production, Contractors, similar to homeworkers, most often work for morg than ong
top employer. Contractors can contract work from up to 20 ditferem chains of production. One organizad
contractor contribuies to the "count” in all chains of production where they do work. In cases where there
is a preponderance or majority of workers showing their suppont for unionization then within a panicular
chain, that top employer becomes cerlifiad. This employer would then ramain certified regardiess, if they
subsequently change the particular contractors that they use. As a certified employer, all of its work would
be unionized, which resembies the approach embodied under the Hazantown Agreement In the United
States,

A collactive agreement wouid then be axtended to all inside workers of all contractors within a chain of
production that is certified. if the contractor is warking for more than one chain of production, the signed
workers will be counted for certification in the other chains as well.

This designation of a bargaining unit and the comespanding certification process is an axtension of the
designation of & bargaining unit resembling beth IC] and non-1CH canstruction sectors undar S. 144(1) of
the OLRA.

All former unionized employars would be automatically counted as certified In the process for sectoral
bargaining and would contribute to the “count® for extension purposes beyond the individual bargaining unit.
As with the construction sector, the cernificatlon process would be shortened and expedited. These
mactianisms aiso allow homeworkers it they choose to form a union, Current law as indicated above, does
not allow tham to otherwise do so.

{ii) The Certification Process - Sector-wide bergaining.

Idantification of a Sactor

In addition to the proposals above for extensions of collective bargalning through a mechanism of a chain
of production, it is necessary to also outline a framework for extansions within particular sectors, As we
outlined under the ISA, the notion of a sector, howevar, neads to be revised and re-avaluated to meet the
emerging conditions of the industry. As the sectoral definilions now stand in the ISA they are very out-
dated and makse little praciical sense.

In order to define a sector, the Minister of Labour would call a special public meeting of the Council of
Employers and Council of Unions to redefine spacific sectors such as bridal, cloaks, childran’s wear, and
wamen's sportswear. Defining sectors is critical because the production process often ditfers batween
sactors, A sector may also ba defined along geographic terms, for example, women's sportswear in Metro
Toronto, in contrast to the entire province.
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Sector-Wide Bargaining

At the point that a preponderance of workers'®, induding both homeworkers and contract workers, within
a sector are organized, the union{s) could then apply for an extension of the collective agreement 1o a
province-wide agreement for all workers within the particular sector. For example, a union might organize
a preponderance of workers In the chains of production within the Metro Toronto Women's Spoftswear
industry. Al some point an application may be made to extend that to the Province once that
preponderance has besn reached.

The certification system and “count" could work as outlined above under the methods proposed for
extenslon to the chain of production, but i would ba for a specific sector. Far purposes of illustration,
assume that threa key chains of production become certified in the Ladies Sportswear seclor, an applicalion
could then be made to extend this certification to the entire Ladies Sportswear sector, If the numbers
reached in the three chains actually form a preponderance of the entire sector.

(il Designation of Bargaining Agents « Consolidated Unian Bargaining

As there are curmently three unions organizing within the garment industry, there would be a necessity to
ensure consolidated union bargaining agents ence prependerance Is reached In sectors or at the province-
wide lavel. In the construction sactor, diftarem unlons form a Councii for bargaining purposes and establish
bargaining propasals through a cooperative process. This would be similar to the necassity of employers
forming their own council for bargaining purposes as well. Garmant unions it they operate within the same
sector or in bargaining for a province-wide agreement would be required to bargain in a Council. This
process would mirror the constructon bargaining process.

{v) Homeworkers Hiring Hall - Mandatory Closed Shop Provisions

Once an agresment is reached for the chain of production, it is critical to secure mandatory closed shop
with enforcement through the OLAB. This is merety an extension of the provisions for a central registry.
The supply of homeworkers would be regulated thraugh a union hiring hall. All unionized homeworkers
would be registered at the centrai registry.

The union representation would control access to permits for homeworkers and then provide the list of
availabla unlonized workers through the central registry.  All production by unlonized homeworkers would
ba required 1o show the union label and CA number.

(v) Enforcement of tha Collective Agresament

Enforcing the wages, hours of wark and working conditions set out in a collective agreemant are very
difficult in & situation where hame is the actual site of work. We are not advocating home inspeclions.
The onus should be on the employer. Employers would be required to provide complete and adequale
monthly records that indicate the negotiated conditions of the callective agreement are being met, similar
to proposals made for domestic workers. Through the coflective agreement negotiations and monthly
record inspections, the empioyee representatives, sither a union reprasentative or an HWA representative,
would have access to the employers records of wagas, hours and working conditions,

Ley Prepondarance could ba defined as two main chains of production,
identified by label and Consumer Affairs Number which have control
of a large niche market, for example women’s rsady-to-wear.
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IV. Concluding Commants

In October 1992, the Minister of Labour announced that changes to the Employment Standards Act and
a Task Force on Broader-based Bargalning would be forthcoming to address the employment standards
of domestic workers and homeworkers,

This report recommends whet those specific changes should be. The proposed reforms address the
specific conditions and terms of amployment of two of the most vuinerable groups of women workers in
the province of Ontario. The Jabour market of the province is undergolng a fundamental restructuring.
In order to regulate the emerging labour market, significant changes to basic employment lagislation is
urgently needad.

This report seeks reform In two ways. First, through changes to the Employment Standards Act, on the
basis of the intreduction of joint liability provisions and the creation of a central registy, tripartite commitiees
may bagin to negotiate industry wide standards. Moreover, through an addition or amendment to the OLRA
that supercedes the ESA, homeworkers in the garment industry end domestic workers could have access
to a new form of labour market regulation - mandatory borader-basad bargaining -  giving them real accass
to collective bargaining.

With these changes, equal and meaningfu! basic standards could ba introduced and the right to unionize
with access 1o collective bargaining would no longer be a hollow one for these workers. By implamenting
these recommendations, the government of Ontario wili demonstrate a genuine commitment to equal
standards for Ontaric’s mast vulnerable workers,
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G. SUMMARY OF PROPOSALS

l-

SECTORAL REGULATION THROUGH THE EMPLOYMENT STANDARDS ACT

1.

2

10.

Sectors shouid be designated for the garment industry and for domestic service,
encompassing all employars and employees in each area.

The standards to be regulated would include wages, hours of work, overime, paid
holidays, and statutory holidays, with further benefits baing negotiable,

Labour standards for each sector would be set by a tri-partite committee, chalred by a
governmental officlal and with equal employer and employee participation, This committee
wotld also be responsible for such matters as the administration of the relevant portions
of the Act and rsgulations, and the enforcement of standards.

Labour standards would be set by the tri-partite committee through a negotlation process.
These negotiations could either take place at specified intervals (ie. annually or bi-annuatly)
or at the initlative of either party. Negotiations would take account of wages and conditions
achieved for unionized workplaces in the sector,

Sectoral labour standards would be enacted by the government as regulations. Ministerial
discretion to alter standards which have been agreed upon would ba iimited.

Inclusive definitions of "domestic worker® and "home worker® would be provided in the
ESA.

The ESA would Incorporate a definition of "dependant employer® which would give rise to
joint liability for employment standards extending throughout a sub-contracting pyramid.

Workers would be deemed continuousty employed for 1he purposes of ESA bendfits, s0
long as they continued warking within the sector. Employers would pay a levy into an
smployment standards benefit fund, with costs pro-rated on the basis of numbers of hours
warked. The central regisiry would ensure that warkers received appropriate overtime pay
and entitlement to benefits.

Central Registries would be estabiished for homewarkers and domestic workers,
Registration would be mandatory for all homeworkers and domestic workers. The
registry’s list of workers for each sector would be used to monitor and enforce standards.
Furthermore, each warker on the registry would be provided with a copy of ths legal
standards in effect for her sector. Unions and/or advocacy groups would be given access
to the registries; to further ensure that minimum standards are being adhered to.

The employer of a domestic worker would be equally obliged 10 register her employment
with the central registry. Canada Immigration and the Ministry of Labour would also submit
the namas of employers of domestic workers under the LCP to the central registry. The
central registry would be entiiled to contact domestic workers lo infarm them aof the
registty’s purpose and the relevant laws, Domeslic workers would be entitied to be
represantad by the registry in disputes with their employers. The cantral registry would
also provida counselling services to domestic workers and establish group insuranca pians,
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11.

12

13.

14.

15.

16.

Employers hiring homeworkers would be required to apply to the central registry lo obtain
a permit. The pernll would ba simiiar to that which already exists under the ESA and
would provide the lerms and conditions required in the sector. The central ragistry could
act as an apent for the homeworkers, until broader-based bargaining is in place for the
gament industry.

The central registry would perform a variety of additional functions, including the provision
of information on employment rights in different languages, counseliing, advice and reterral,
and the administration of any negotiated banefit packages and group insurance plans.,

Emplayers of domestic workers and homseworkers would be registerad.

In the domestic servica sector, both individual employers and employment agencies would
be required to register.

In the garment industry, all antities invohved in the chain of production, from manuacturers,
through jobbers, to contractors, should be required to register. Contractors and jobbers
would be required to self-register, and in ordsr to ensure compliance manufacturers would
also be required to register any jobbers and contractors io whom they send work.
Substantial finas would accompany tha failure to register. A standard contract term would
be Implied ino all jobbers’ contracts requiring work to be sant exclusively to registered
contractors. Also, the Business Names Act would be amended, requiring businesses
reglistering under the Act to indicate thelr major field of activity. The list of businesses
generated under the Business Names Act would be cross-referenced with the cemtral
registry’s list to ensure compliance.

Joint and several liabiiity would be imposed throughotut the chain of production in the
garmant industry.

The tri-parite commitlees estabiished for sach secior would ba responsible for the
investigation and prosecution of standards and registry violations. Inspeaciors would be
appointad with the same powsrs as those available to officers under the ESA.

Unlons and advocacy groups would be entitled to prosecute reglstry and standards
violation complaints. They would alse be entitlad to inspact employars’ books to ensure
standards and registration requirements are being respectod.

Mandatory Broader-Bassd Bargaining

A

1.

Domastic Workers

For the purposes of certification, domestic workers would be organized into two separate
sectors, of live-in and live-out workers.

Domestic workers would be then classified on the basis of geographic or regional
dasignation (fe. the Greater Londaon area or some other region that makes sensa).

The cartificetion process would be inltiated by the signing of a majority of domestic workers
registered In a specific geagraphical region.
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Cnce a preponderanca of a reglon have been cenified, a conference would be called by
the Ministry of Labour between the employers and Union representatives regarding the
axtension of the collective agreement to all domestic workers working within the province

In any region which has been certified, 3 mandatory closed shop would be enforced,
through the use of a Union hiring hall to regulate the supply of domestic warkers,

Colleclive agreemeants would be enforced through monthly reports submitted by the
amployer, the Union's Inspaction of the employer's records, and colleclive agresment
negotiatians.

Homeworkers in the Gament Indusiry

Two routes for establishing broader-based bargaining would be made available. First,
Union represantation could be extended throughout a chain of production, based on the
joint liabifity principle. Second, ance a preponderance had been oblained, collective
bargaining could be extonded across a specific sub-sector or sector of the gamment
industry by application to the OLRB, similar to mechanism for constnuction secior,

A chain of production would be certified where a majority of its workers have been
organized. The final datermination of the group of business entities constiuting any
Individual chain would be mada by the OLRB. There would have lo be at least one
employee ramaining In the bargaining unit on the certification application date.

Because contractors and homewarkers typically work for more than one employer, the
organizing of one contracior or one homeworker, would contribute to the “count” in each
chain of production or sactar whara they opsrate.

A mechanism to allow a Council of unlons to barpain in a particular sector where an
agreament has been extended or for a province-wide agreament, similar to the Councll of
unions in the Construction sector, This recognizes that there Is currently mors than one
unicn organizing In this seclor,
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