0508-94 Salvation Army on behalf of Group of Employers, Applicants and Group of Employees
(Anonymous), Respondents

Appearances. Mary Beth Currie and Monique M. Smith for the Salvation Army and the Group of
Employers; Sharon Ffolkes-Abrahams and Michelle Sherwood for the Group of Employees

Before: Katherine Laird, Vice-Chair and Member s Geri Sheedy and Charles Taccone

Cite As. Salvation Army (Group of Employers) (No.3), (1997) 8 P.E.R.

DECISION OF THE TRIBUNAL, DECEMBER 1, 1997
INTRODUCTION

1. The application before the Tribunal was brought in the name of the “Salvation Army on
behalf of Applicant Employers’. The one hundred and fifty-five listed applicants are described in
Schedul e B to the application as separate entities each of which “ operates afacility, corpsor centre
bearing the name, The Salvation Army”. The application seeks revocation of a Review Officer
Order dated October 6, 1993. The Order provided that, “for the purposes of pay equity, the Salvation
Army be recognized as the employer for al facilities, corps and centres of the Salvation Army”.

2. Therespondentsto the application are an anonymousgroup of employeeswho areemployed,
or were employed during the relevant period, at one or more of the centres named as an applicant
(the* applicant centres’). Therespondent employees seek confirmation of the Review Officer Order.

3. The Tribunal hasissued four interim decisions with respect to preliminary, procedural and
evidentiary issues arising in this application. We determined, among other things, that the relevant
evidentiary time period was from January 1, 1989 to December 31, 1993. In addition, an oral ruling
delivered November 30, 1995, held that the four Salvation Army hospitals in Ontario were not
parties to the proceeding. Thisisthefina decision.

THE ISSUE TO BE DETERMINED

4, Thetask before the Tribunal in this proceeding isto determine the identity of the employer
for each of the one hundred and fifty-five centres named in the application as a Salvation Army
facility. The applicants seek afinding that each centre is a separate employer within the meaning
of the Pay Equity Act, R.S.0. 1990, c. P. 7, asamended (the“ Act” ). The respondents, on the other
hand, seek afinding that the Governing Council of the Salvation Army in Canadais the employer
for al of the applicant centres.

THE DECISION

5. Wefind that, for the purposes of the Act, the employer at each of the applicant centresisThe
Salvation Army Canadaand Bermuda, an unincorporated, voluntary association which actsthrough
itscorporate entity, The Governing Council of The Salvation Army in Canada, and through officers
appointed to senior positionsin both the unincorporated association and theincorporated body. The
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Order of the Review Officer is hereby confirmed. The Salvation Army Canada and Bermuda and
The Governing Council of The Salvation Army in Canadaare responsible for compliance with this
Order.

THE LEGAL TEST

6. The Tribunal has considerabl e jurisprudence on the issue of who isthe employer, involving
awide variety of factual circumstances. A number of factors have been identified asrelevant to a
determination of who the employer isfor the purposes of the legislation. Although the caselaw is
not consistent with respect to the weight to be given to various components of thetest, the Tribunal
has considered a combination of the following factorsin each of its decisions on thisissue: overall
financia responsibility and control; responsibility for remuneration and compensation practices;
direction and control over employees, including the assignment of work responsibilities and the
setting of terms and conditions of employment; reasonable employee perceptions; the labour
relationsreality; the nature of the service, business or enterprise; control over determinations asto
the nature or scope of the service, business or enterprise; consistency with the overal legislative
purpose. The panel adopted these criteriaas appropriate factorsto be considered in determining the
identity of the employer for the purposes of the Act.

7. Having considered the analysis in previous decisions, and the particular evidence in the
present case, we devel oped the following questions as useful to our determination:

What is the nature of the Salvation Army as an organization and how did the applicant
centres relate to that organization during the relevant period?

What was the nature of the services and programs delivered by the centres?

Who was responsible for establishing the budget for each centre?

Who was responsible for financial administration of the budget?

Who set workplace policies and managed the employment relationship?

Who decided what labour was to be undertaken and attached responsibilities to particular
jobs?

Who was responsible for dealing with grievances and for terminating employees?

Who made hiring decisions and set initial salaries?

Who determined salary increases?

Who bore the financial burden of compensation practices?

Who determined what services and programs were offered by the centres?

Was the work of the centres integral to the Salvation Army as awhole or was it severable
and dispensable?

Who did the employees perceive to be the employer?

THE EVIDENCE

8. Early in the proceedings, the panel asked counsel to consider how the tribuna could
efficiently receive evidencein respect of the one hundred and fifty-five applicant centres. We were
advised that the centres, other than the churches or “corps’, were each associated with one of four
program divisions within the Salvation Army, known as the “ Social Services Departments’. The
applicants proposed that evidence be introduced in respect of one representative facility in each of
the Socia Services Departments (Women's Social Services; Health Services, Addictions and
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Rehabilitation; Correctional and Justice Services) and that the findings on that evidence be binding
on al centresin the department. Similarly, it was proposed that evidence be introduced in respect
of one corps as representative of all the churches across the province. There being no objection,
the panel agreed to accept evidence in this manner, subject to any difficulties that might arise.

0. Evidencewasintroduced with respect to thefollowing applicant centres: Broadview Village
(Women'’ s Social Services); Sunset Lodge (Health Services); OttawaBooth Centre (Addictionsand
Rehabilitation); Metro Toronto Correctional and Justice Services (Correctional and Justice
Services); Agincourt Temple and Agincourt Temple Daycare Centre (Corps). The senior officer at
each centre gave evidence asto the nature of the services and programs offered and concerning the
structure and functioning of each centre as a workplace. As well, they testified about the
relationship between the centre and the larger Salvation Army organization.

10.  Theapplicantsalso called aswitnessestwo employeesof the national office of the Salvation
Army, serving Canada and Bermuda, which is referred to as “Territoria Headquarters’. The
testimony of Don Hutchinson, Salvation Army in-house counsel and Paul Goodyear, Assistant
Financial Secretary, provided the panel with an overview of thelegal structure and hierarchy of the
Salvation Army as a national body, and dedlt in particular with the relationship between the
applicant centres and the central organization.

11.  The respondents called three witnesses. Reverend Leonard Goddard, a former Salvation
Army officer, and former Executive Director of the Ottawa Booth Centre; Jim Church and Heather
Grabb, both former staff at the Salvation Army Family and Housing Services, Chatham.

12.  Our findings of fact on the evidence are set out below in relation to each of the questions
which we have identified as useful to our analysis. The questions are not arranged in order of
importance; rather we havetried to answer the questionsin an order which will, we believe, make
the complex factual context of this dispute understandable, while avoiding undue repetition.

FINDINGS OF FACT

What isthe nature of the Salvation Army as an organization and how did the applicant centres
relate to that organization during the relevant period?

13.  The Salvation Army was identified as an evangelical branch of the Christian church which
practices traditional worship and has a practical outreach ministry. The presence of the churchin
Canada dates from the 1880s, when several Salvation Army congregations were established and
became associated with each other and the international organization founded in England.

14. In 1909, the Salvation Army successfully petitioned the Federal Government for private
legislation establishing the “ Governing Council of the Salvation Army in Canada’ as a corporation
“for the purpose of administering in Canadathe property, business and other temporal affairs of the
Salvation Army”: An Act to incorporate the Governing Council of the Salvation Army in Canada,
S.C. 1909, ¢.132, s. 1. Thepreambleto thelegidlation described the Salvation Army asa*® voluntary
community or society of Christian persons’, and gave explicit recognition to its founding “ deed-
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polls’ or constitution. Section 5 of the legislation gave authority to the corporation to, among other
things, manage and operate “lodging houses, shelters, homes and workshops for the poor”,
“hospitalsand places of rest and recuperation for the sick”, “homesfor the rescue of fallen women”
and homes for children. At the same time as the federal statute was passed, Ontario enacted
provincia legisation which alowed the legal title for all property held by Salvation Army
congregationsintrust to betransferred to the name of the Governing Council for the Salvation Army
in Canada (“ Governing Council”).

15.  There continue to be two central bodies comprising the Salvation Army in Canada: an
unincorporated organization with apresence across the country and acorporation with ahead office
in Toronto. The panel heard considerabl e evidence concerning theroles of each and therelationship
between both and the applicant centres. In-house counsel described the unincorporated body as a
voluntary association of voluntary unincorporated associations (including the applicant centres),
responsible for the “ministry” of the church within the community. Without endorsing the
characterization of theindividual centresas”voluntary associations’, we accept that, in accordance
with the statutory description, the Salvation Army itself isan unincorporated voluntary association
of Christians with a community ministry. Governing Council, on the other hand, is a corporation
that acts for, and at the initiative of, the unincorporated association, and which manages its legal,
financial, property and business affairs.

16. Under the legislation, membership in the corporate body is tied to particular offices or
positions within the hierarchy of the unincorporated body. The senior Salvation Army officer in
Canada, known asthe Territorial Commander, issupported by an advisory council of senior officers,
known as the Cabinet. Cabinet advises the Territorial Commander on matters of policy and
procedure arising out of the ministry of the Salvation Army. Most members of Cabinet, but not all,
are also automatically members of Governing Council. The Territorial Commander makes
recommendationsto I nternational Headquartersin England on the appointment of officersto senior
positions in the voluntary association, including those positions on Cabinet which are tied to
membership on Governing Council. Theofficersappointed asChief Secretary, Secretary of Business
Administration, Financial Secretary and Secretary for Personnel hold offices on Governing Council
as, respectively, Vice Chair, Treasurer, Secretary and Member, in addition to the Territorial
Commander who isthe Chair of Governing Council. Appointmentsto Governing Council are made
by International Headquarters. These five officers are the only members of Governing Council.

17.  Governing Council acts primarily on the advice of two committees made up of senior
Salvation Army Officers: the Territorial Finance Council and the Territorial Property Board. In
fact, the majority of the membersof the Territorial Finance Council are also members of Governing
Council, and members of Cabinet, as are many members of the Territorial Property Board.
Governing Council manages a significant investment portfolio on the advice of the Territorial
Finance Council and through senior Salvation Army finance staff at Territorial Headquarters. Within
the unincorporated body, there are two levels of organizational headquarters under Cabinet:
Territorial Headquarters, referred to above, and District Headquarters.

18.  Together, these two levels of headquarters oversee and support the work of the Salvation
Army in Canada. The country is divided into geographic districts, each of which is served by a
District Headquarters (“DHQ”) under the leadership of a District Commander. The District
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Commanders are accountable to the Territorial Commander at Territorial Headquarters (“THQ”).
The Territorial Commander is the senior Salvation Army officer for Canada and Bermuda and
reports to the International Commander at International Headquarters.

19.  Withthisbackground on the central organization, the panel heard considerable evidenceon
the placement of the applicant centresin the overall Salvation Army hierarchy. Considering first
the Social Services centres, the evidence established that there was an Executive Director at each
centre who reported to and consulted with a Department Head at THQ, also referred to as a
Secretary. In all but fifteen of the applicant centres, the Executive Director was a Salvation Army
officer appointed to the position for an unspecified term by the Territorial Commander. Each
Executive Director had a reporting/consulting relationship with one of four Social Services
Secretaries. the Women'’ s Social Services Secretary; the Health Services Secretary; the Correctional
and Justice Services Secretary; or the Rehabilitation and Addictions Secretary. Each Secretary had,
in turn, a reporting relationship with the Chief Secretary at THQ. The Secretaries headed a
departmental staff located at THQ which, among other things, advised more senior levels of the
central organization and provided support or direction to the centresin many areasof administration.

20.  Thenature of the relationships between the Departments and the centres, and between the
Secretaries and the Executive Directors was the subject of much evidence and argument. Mr.
Hutchinson, in-house counsel at THQ, testified that the role of the Social Service Secretaries was
to ensure that program delivery was handled by the centresin a manner consistent with Salvation
Army policy. Several of the Executive Directors testified that they “reported to” their Department
Head. At least one Executive Director referred to his Department Head, or Secretary, ashis®boss”
while maintaining that it was primarily aconsulting relationship, not arigidly hierarchial reporting
relationship.

21. Inthe caseof the churchesor corps, accountability was, andis, tothe Divisional Commander
at DHQ. Thesenior officer at the Temple (called the “ Corps Officer”) testified that he reported to
the Divisional Commander, who also happened to be a member of his congregation. All
communications between individual churches and more senior levels of the Salvation Army would
be through DHQ. Policies developed at THQ would be disseminated to the corps through DHQ.
During the relevant period, DHQ aso housed the office of the Regiona Co-ordinator for the
Correctional and Justice Services Department, with whom Correctional and Justice Servicescentres
had an intermediate reporting relationship.

22.  Theroleand function of THQ and DHQ were also the subject of considerable evidence and
argument at the hearing. Mr. Hutchinson testified that THQ and DHQ together *had oversight of”
al the work of the Salvation Army in Canada. The centres each paid a compulsory fee, called a
“supervision levy” or “tithe”, for arange of services provided through THQ (including the Social
Services Departments) and through DHQ. The Chief Secretary at THQ issued a volume of
comprehensive policy guidelines to assist or direct the centres in many areas, including financial
and employee management. The policy guidelines, referred to as the “Minutes’, were regularly
updated and were distributed to the centres through the Social Services Departments, and through
DHQ. The centres communicated with several internal departments at THQ or DHQ, including a
finance department, aproperty department, and apublicrelationsdepartment. Centrescould choose
to participate in an empl oyee benefits plan and pension plan offered through THQ, and most centres
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did. Inaddition, centres could obtain legal advice on employment and other matters through in-
house counsel at THQ. Although none of the applicant centres were unionized, the evidence
established that THQ had assisted other centres in collective bargaining and had a practice of
reviewing theagreementsnegotiated at unionized centresto ensure consistency with Salvation Army
policies.

23.  The dispute between the parties was as to whether this THQ/DHQ involvement in the
operation of the centres was properly characterized as support and consultation, or should rather
be considered supervision and direction. Key to this question is a consideration of what interests
were served by the THQ/DHQ invol vement: theinterests of the centres or theinterestsof the central
organization. In our view, the evidence as a whole, as summarized in our findings below,
established that the services provided by THQ/DHQ were for the primary purpose of protecting the
Salvation Army name and the reputation of the whole organization as an effective and efficient
manager of human and financial resources. Thisisnot surprising, and perhaps only appropriate, for
an organization like the Salvation Army which relieson government funding and public donations
to deliver awide range of servicesto disadvantaged members of society.

24, Mr. Hutchinson addressed this question directly in testifying about the role of his office at
THQ, referred to asthe “ Office of the Legal Advisor”. In cross-examination, Mr. Hutchinson stated
that, in giving advice to the centres, he represented the interests of the Salvation Army generaly,
“asaconcept”. Hetook the position that all the centres were his clients, but acknowledged that he
would refer to the Salvation Army Minutes in giving advice. Mr. Hutchinson gave two examples
of instances which he believed demonstrated that hisadvice was sometimes contrary to theinterests
of the central organization. One example wasasituation in which he advised an Executive Director
that the conduct of a particular employee was such that termination was appropriate despite a
directioninthe Salvation Army Minutesthat three prior warningsmust begiven. The other example
was an instance in which he advised an Executive Director to go directly to the Program Secretary
at THQ to obtain approval for anew program; adherence to the Minutes would have required that
the proposal be taken first to the Department Head at THQ.

25. In our view, neither example demonstrated that paramountcy was given to the interests of
the centres as separate clients. In neither of these examplesisthere any indication of atrue conflict
between the interests of the centre and the best interests of the Salvation Army. What the examples
demonstrate isthat central headquarters would sometimes show flexibility in the application of its
guidelines. In fact, the examples illustrate the extent to which Salvation Army headquarters
exercised hands-on control over employee management and over decisions regarding the scope of
the work done at the centres.

What was the nature of the services and programs delivered by the centres?

26. Each of the representative centres operated a number of programs and/or facilities serving
the needs of disadvantaged members of the community. Almost all of the services offered by the
Social Services centres received their primary funding from various government sources at the
federal, provincial and municipal levels. Theprincipal servicesoffered by therepresentative centres

1997 CanLll 12216 (ON PEHT)



during therelevant period are described below. For ease of reference, the name of the senior officer

testifying for each of the centresis noted above the program descriptions.

Broadview Village

Major Richardson

Program

DESCRIPTION

Oriole Parkway

home for 10 developmentally-delayed
adults

Ridley home for 10 developmentally-delayed
adults
Spruce Hill home for 8 developmentally-delayed

adults

Broadview Avenue

four houses accommodating 29
developmentally-delayed adults

Sunset Lodge Major Herber
Program DESCRIPTION
Lodge housing for about 60 seniors with limited
nursing care provided
Wheelsto Medls program to bring seniors into centre for a
meal and social activity
Foot care program to provide health services
through specially trained nursing staff
Metro Toronto
Correctional and Justice Services Major Lawlor
Program DESCRIPTION

Community Service Orders

supervision of persons fulfilling
provincial community service orders

Positive Lifestyles

teaching of life skillsto women offenders

Literacy Training

teaching literacy and job entry skillsto
inmates and parolees
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Brampton Intake

intake of persons on probation orders at
Provincia Court

Federal Parole assessment, supervision and support
services for 120-135 federal offenders
Chaplaincy to provide chaplaincy servicesto

offendersin courts and in institutions

Ottawa Booth Centre Captain Braddock
Program DESCRIPTION
Anchorage 30 bed residential addiction and
rehabilitation treatment program
Men’'s Hostel 105-110 bed men’s hostel
Y outh Hostel 22 bed hostel for youths aged 16-21
Salem life skills and employment mobilization

program for recovering addicts

Literacy Training

computer-assisted literacy training

LET life skills and employment training
Recycling thrift stores
Agincourt Temple Captain Millar

Program

DESCRIPTION

Church Services

religious services

Chinese Ministry

outreach program to local Chinese
community

Daycare

child care program for about 63 children
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Who was responsible for establishing the budget for each centre?

27. Each Social Servicescentrewould prepareaseparateannual budget for each program funded
by government, in addition to a Salvation Army budget for administrative costs and any services or
programs not covered by government funding. Salvation Army funding came out of theannual Red
Shield fund-raising campaign.

28.  For example, the Executive Director of Metro Toronto Correctional and Justices Services
would prepare five annual budgets for the various programs funded by the provincial Ministry of
Correctional Servicesand by Correctional Services Canada, and asixth Salvation Army budget for
administrative costs, lay chaplains and non-funded officer positions. Similarly, the Executive
Director at the Ottawa Booth Centre testified that he prepared six or seven budgets each year: for
government-funded programs, for the Thrift Storesand for Red Shield funding. Broadview Village
prepared ten separate budgets; Sunset Lodge prepared two.

29.  The budgets prepared for government would generally be developed on the basis of the
announced increase in funding for the coming year. Information on government funding increases
would often cometo the centresthrough relevant Social Services Department at THQ, which would
receive the information from government in advance of the annual budget submission. Similarly,
the Salvation Army budgets would be prepared on the basis of the annual percentage increase in
Red Shield funding announced by THQ, although centres would sometimes seek alarger Salvation
Army grant. A consolidated budget for each centre, incorporating all the separate budgets, would
be sent to the appropriate Social Services Secretary at THQ, or in the case of the churches, to DHQ.
The Executive Directorstestified that their budgetswere generally not revised at the Social Services
Department, except that the amount of Red Shield funding was sometimes reduced. The Corps
Officer at Agincourt Templetestified that sometimes suggestionsor adjustmentsweremadeat DHQ
before the budget was stamped “ approved”.

30.  Oncetheindividual budgetsfor each centre were reviewed by the appropriate Secretary or
the Divisional Commander, aconsolidated budget for each Socia ServicesDepartment andfor each
District would be forwarded to the finance department at THQ. According to the testimony of the
Assistant Financial Secretary, the finance department at THQ did not review the budgets of
individual centres as part of the annual budget process. Mr. Goodyear confirmed that the
consolidated annual budget for the entire Department or Division was reviewed by the finance staff
at THQ, and by the Territorial Finance Council. Hetestified that the primary reason for the annual
budget submission by the centreswasto apply for Red Shield funding, not to obtain THQ approval
of thebudget. Nonetheless, the budget submission processallowed the Socia Service Departments
and DHQ to review the proposed spending of each centre for the coming year.

Who was responsible for financial administration of the budget?

31.  Although the senior officer at each centre was responsible on a day-to-day basis for
administration of the budget, there was considerable supervison of the on-site financial
management. Significantly, Salvation Army policy required each centreto send amonthly financial
report to the finance staff at THQ, in the form of an income and expense statement with ‘ budget to
actual’ comparisons. The Assistant Financial Secretary at THQ testified that the purpose of the
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monthly statements was to give THQ an early indication of any financial problems so that the
finance department could offer assistance and direction. If statements were not filed, finance staff
would follow up with the Executive Director or Corps Officer to determineif the centrewas having
difficulty preparing the reports. Mr. Goodyear testified that there were no negative consequences
which flowed ssmply from a failure to file. He acknowledged that the primary purpose of the
monthly statements was to safeguard the Salvation Army name.

32.  Aswadll, therewererestrictionsand procedural controlswhich affected spending evenwithin
budgetary allocations. Pursuant to Salvation Army Minutes, each centre was required to operate
within set spending limits for particular types of expenditures. For example, expenditures on
furnishing and equipment could not exceed a maximum of $3000, even if funds were available,
without obtaining approval fromthe Department Secretary at THQ. Moreover, because of a“ central
cash control” system negotiated between Governing Council and the Canadian Imperial Bank of
Commerce (“CIBC”), each centre was required to access its funds in the system through its
Department at THQ or, in the case of the corps, through DHQ. Centres were required to hold all
significant cash reserves, such as funding dollars received in advance, in the central cash control
system established at the CIBC. The various Executive Directorstestified that permission to release
fundswasroutinely granted aslong asthe money wasin the account, and the expenditurewaswithin
spending limits. However, there were further restrictions applied to moniesdesignated by THQ as
reserved for capital purposes, principally legacies donated to aspecific centre. A centre could only
access these funds after the request had been reviewed by the Territorial Finance Secretary and
approved by the Territorial Finance Council. The authority of an Executive Director or Corps
Officer to deal with the bank was granted by power of attorney from Governing Council, revokable
on the recommendation of the Territorial Finance Council.

33. TheAssistant Financial Secretary suggested that this evidence merely established that the
centreshad abanking relationship with THQ. THQ acted asthe “banker” for the centresin order
to negotiate reduced chargesand improvedinterest rates. He acknowledged that THQ could remove
funds from a centre's capital accounts, but cited a “gentlemen’s agreement” not to do so. That
feature of the system, the ability of THQ to transfer funds between accounts, from centre to centre,
indicated to the panel that THQ was reserving for itself a significant degree of financial control
through this unusual banking arrangement.

34.  Thisview of the evidence was reinforced by testimony establishing that an investment
officer at THQ reviewed all bank balances for al centres on daily basis to catch any overdrafts
which would affect the net investment income flowing to Governing Council. Mr. Goodyear stated
that, if acentrewasfound to berunning an overdraft, afax would be sent to the centreimmediately,
and the Department Secretary or Divisional Commander would be informed. If the investment
officer wasnot satisfied that stepswere being taken to eliminatethe overdraft, theinvestment officer
reported it directly to the Financial Secretary at THQ. Corrective action would be taken at the
direction of the Territorial Finance Council, abody composed of the senior members of Cabinet and
Governing Council.

Who set workplace policies and managed the employment relationship?
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35.  Thenumber of employees at the representative centres ranged from two or three staff in the
case of Agincourt Temple, to approximately one hundred and fifty staff at Metro Toronto
Correctiona and Justice Services. At each of the centres, front-line responsibility for employee
management rested with the senior officer or administrator on-site. At the Social Services centres,
day-to-day management decisions were made by the Executive Directors and their senior staff. At
Agincourt Temple, it was the Corps Officer who was responsible for day-to-day employee
management. In the case of the Temple daycare, the part-time administrator and the staff supervisor
managed the child care workers in consultation with a board of directors headed by the Corps
Officer and hiswife.

36. In the case of al centres except the churches, management decisions in some areas were
circumscribed by the terms of funding agreements or by government guidelines or regulations on
matters such as programming, staff/client ratios, client admissions, record-keeping procedures,
intake requirements, and so on. For example, at Broadview Village, the programs funded by the
Ministry of Community and Social Serviceswere subject to detailed protocols on many aspects of
service delivery.

37.  Three of the four Social Services centres had internal employee handbooks establishing
workplace policies on hours of work, overtime, grievances, maternity and health leaves, vacation,
payroll, pension and benefits plans, and so on. In the case of the Ottawa Booth Centre, there were
two employee manuals in evidence: one, in use to at least 1990/91, had been modified from the
January 1979 THQ “Employees Handbook” issued by the Territorial Commander, and a second
undated handbook introduced by the Executive Director at the Centre from 1990 to 1994. The
employee handbooks for all three centres included a brief history of the Salvation Army and a
description of itswork and mission in Canada. An organization description or chart illustrating the
relationship between the centre and the department at THQ was included. In each case, the
handbooksweredevel oped by the Executive Director of the centre, together with his/her senior staff.

38.  The Executive Directors testifying on behalf of the representative centres were asked to
compare their internal policieswith those established by THQ in the Minutes. The contents of the
internal manuals sometimes reflected the Salvation Army policies set out in the Minutes, but often
had variations designed to deal with the particular circumstances of the individual facility. For
example, at Sunset Lodge, the vacation and sick leave policies were the same as set out in the
Minutes, but at Broadview Village, both internal policies were different from the Minutes. All
centres gave employees the option of participating in the Salvation Army pension plan offered
through THQ, and all but one offered employees the benefit plan negotiated through THQ. Both
plans, whichwere offered to empl oyeesat centresacrossthe country, had termsthat were considered
to be more favourable than individual centres could have offered on their own.

39.  AtAgincourt Temple, therewas no internal employee manual. The Corps Officer testified
that personnel matters were handled in accordance with the Salvation Army Minutes, although he
seldom needed to have actual reference to the Minutes. Employees could opt into the benefit and
pension plans offered through THQ.

40. At the Temple daycare, an internal employee handbook had been developed by the
administrator in consultation with the board of directors. Some of the policiesreflected the Minutes,
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but others were devel oped to meet the particular needs of the workplace. For example, the vacation
policy varied from THQ policy in allowing new staff to take vacation days prior to the completion
of the first year of employment. On the other hand, the sick leave policy was the same asin the
Minutes and staff were given the option of participating inthe THQ benefitsand pension plan. The
handbook included a brief description of the Salvation Army as a national organization and was
developed with reference to a national daycare manual issued by THQ more than 15 years earlier.
The administrator testified that he rarely consulted the national manual, which he described as out-
of-date.

41. In addition to theuse of the THQ manual at the Ottawa Booth Centre prior to 1991, and the
apparent influence of the Minutes, there were other indications of THQ input into the personnel
policies of the individual centres. Excerpts from the Minutes were included in the Sunset Lodge
employee handbook, aswell asan “ Official Bulletin” fromthe Health Services Department at THQ.
Although the Executive Director testified that the bulletin was not in the version she used during the
relevant period, it was dated November 1991. The document was entitled “Employee Vacation
Policy”, and outlined adetail ed vacation policy under an introduction which stated: “ The guidelines
for the items covered in this minute are the requirements for The Salvation Army in Canada and
Bermuda Territory unless the Provincial Employment Standards Act dictates otherwise.”

42. Moresignificantly, one of the centres, Metro Toronto Correctional and Justice Services, did
not have an interna employee handbook and relied instead on the Human Resource Policy and
ProcedureManual, issued by the Correctional and Justice Services Department at THQ. The manual
applied to centres across Canada, and itsstated purpose wasto “ set forth the rights and benefitsthat
have been established and approved for employees of The Salvation Army Correctional and Justice
Services Department” (section 1.2). The manual included policies on employee recruitment,
orientation, compensation, benefits, health and safety, terminations and unions. In some aress, it
incorporated or referred to relevant employment legislation.

43. Major Lawlor, testifying on behalf of the Metro Toronto Correctional and Justice Services,
stated the manual was devel oped to guide inexperienced Executive Directors. Shetestified that she
herself rarely needed to consult the manual as she had previously been a Regiona Co-ordinator for
the Department. Nonetheless, there was no question that the comprehensive personnel and
workplace policies in the departmental manual applied to the applicant centresin the Correctional
and Justice Services Department during the relevant period for the purposes of this application.

44, Further, the panel heard evidence that a national manual on employment issues was under
development in the Women’'s Socia Services Department in the period from 1991-1993. The
Executive Director of Broadview Village was one of severa senior officers at Health Services
centres who participated in a committee chaired by the Women's Social Services Secretary which
had the task of developing a national employment manual. The manual was designed to assist
inexperienced Executive Directors at Women’s Social Services centres across the country. Wedid
not receive in evidence a copy of the manual and it was unclear if it was ever issued by the
Department. Major Richardson testified that the Secretary for Health Services retired just after
completion of the final draft, and that she herself would not necessarily have received a copy if the
manual was released because she was not in the group for whom the manual was developed. The
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manual was completed in May 1993, and even if not released, represented an attempt to develop
model employment policies for Women’s Socia Services Centres across the country.

45, Finally, the influence of THQ on workplace policies is demonstrated by the issuance of a
centrally-devel oped “ Personnel Policy on Employment-Related Sexual Harassment” in April 1993.
The policy, which established a comprehensive process for dealing with complaints of sexual
harassment, wasrel eased by the personnel department at THQ to centresacross Canada. Thepolicy
stated onitsfacethat it applied to “all Officers, employees, and volunteers of “ The Salvation Army
Canada and Bermuda Territory”. It provided that the “The Salvation Army Canada and Bermuda
Territory” would “formally appoint” harassment advisors in each centre, and that the Social
Services Department Secretary or Divisional Commander would serve as the harassment advisor
for smaller centres.

46.  In our view, this piece of evidence confirmed the significance of all other indications of
central supervision of employee management at theindividual centres. Weviewedit asparticularly
significant that the central organization intervened directly to develop and implement anew human
resource policy on an issue of emerging importance. This matches the way in which pay equity
requirementswereinitialy handled at THQ. Theevidenceestablished that Executive Directorswere
advised by THQ inMay 1989 that apay equity plan would be developed at THQ for “all Salvation
Army facilities throughout Ontario”. Work on a central plan proceeded, managed by a committee
at THQ under the Assistant to the Financial Secretary. However, in April 1990, the Secretary for
Personnel, at THQ, advised Executive Directors that an internal task force and legal counsel had
“determined The Salvation Army “employer” to be the individual centre, rather than Territorial
Headquarters.” This was followed by aletter in May 1990 advising Executive Directors of their
responsibilitieswith respect to pay equity following what isdescribed as“the recent decision by the
administration that each institution/location will be considered the“employer” for purposes of Pay
Equity”.

47. Even after this change in approach, a central committee at THQ continued to take the lead
on pay equity by devel oping and distributing empl oyee questionaries, collecting and eval uating data,
reviewing and comparing job descriptionsto facilitate wage comparisons. Wedid not hear evidence
asto the results of this process, but the applicants took the position that the centres had complied
with the legidation, and that THQ was ssimply providing consultation services to the centres.
However, in the view of the panel, the centra role played by THQ in the development and
implementation of a pay equity policy for all of the applicant centres was another indication of
central supervision and control over human resource management.

Who decided what labour was to be undertaken and attached responsibilitiesto particular jobs?

48.  Theevidence clearly established that Salvation Army headquarters, THQ and DHQ, were
not involved in the assignment of work responsibilities or in the distribution of work at any of the
applicant centres. At the Social Services centres, job descriptionswere devel oped by the Executive
Directors, together with their senior staff. At Agincourt Temple, job descriptions were devel oped
by the Corps Officer, together with a personnel committee of corps members. At the Temple
daycare centre, the job descriptions were developed by the board of directors on the advice of the
administrator and supervisor.
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49, However, the centres did not operate in avacuum in devel oping position descriptions. For
example, the duties and qualifications of the daycare staff were matters subject to regulation by the
Ministry of Community and Social Services. Inthe case of the Social Services centres, the corejob
responsibilitieswere dictated by the functions the centre was contracted to perform under the terms
of funding agreementswith government. For example, schedulesto the funding agreement between
Governing Council and the Ministry of Community and Social Servicesfor thedelivery of services
at Broadview Village detailed a daily/weekly activity schedule for residents and specified arange
of staff positions to be maintained at the facility, the staffing levels for each position and the
minimum staff qualifications. The job descriptions established by the Executive Director at
Broadview Village were devel oped in the context of theserequirements. Therespectiverolesof the
Executive Directors and of THQ and Governing Council in negotiating and entering into funding
agreements are discussed in paragraphs 80 to 85 below.

50. In addition to the influence of government funders, there was evidence that the Social
Services Departments at THQ gave a varying degree of assistance or direction to centres in the
development of job descriptions. For example, basic position descriptions for Correctional and
Justice Servicescentres wereoutlined in the Department’ sHuman Resour ces Policy and Procedure
Manual, discussed above. In the case of Women's Socia Services centres, the evidence indicated
that the national employment manual under development during the relevant period dealt with job
descriptions, but as discussed above, there was no evidence that the manual was in actual use. In
the case of Addictions and Rehabilitation centres, an annual program audit by the Department
included a review of every centre's job descriptions. The Department’s audit guidelines, called
Sandards and Review Procedures, outlined the key elements of a good job description but did not
make suggestions on actual job content.

51. However, according to thetestimony of Captain Braddock at OttawaBooth, new Addictions
and Rehabilitation programs were subject to tighter scrutiny pursuant to section 9.2.7 of the audit
guidelines. Under thisprovision, centreswererequired to obtain THQ approval of internal policies
establishing which staff “may assume specific functions and under what supervision”. This
requirement indicated a significant degree of THQ control over task assignment and supervisionin
the case of new programs in the Addictions and Rehabilitation centres.

Who was responsible for dealing with grievances and for terminating employees?

52. In three of the four representative Social Services centres, employees had notice of apolicy
allowing them to take grievances above the level of the Executive Director to departmental
headquarters at THQ. In the case of Metro Toronto Correctional and Justice Services, the right to
takegrievancesto the Secretary for Correctional and Justice Serviceswas set out in thedepartmental
manual. At the Ottawa Booth Centre, theinternal employee handbook specified that staff had the
right to grieve to the Addictions and Rehabilitation Secretary at THQ. The panel heard evidence
about a particular instance in which an Ottawa Booth employee, who had been terminated by the
Executive Director, took his case to the Addictions and Rehabilitation Secretary seeking re-
instatement. The Secretary intervened on behalf of theemployee, instructing the Executive Director
to re-hire the employee. The Executive Director, Reverend Goddard, refused to do so, and shortly
thereafter resigned as an officer of the Salvation Army.
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53.  Turningto Broadview Village, the panel considered two versions of the internal employee
manual which differed in their descriptions of the grievance process. Although the two versions
appeared identical, and were both dated April 1989, the manual produced in chief provided that the
Executive Director was the final level for grievances, while the document produced in cross-
examination had an additional paragraph which provided that adissatisfied employee could forward
a concern in writing to the Social Services Secretary. The Executive Director testified, and we
accept, that the second version was released in January 1994, just outside the relevant time period,
and was the result of areview of the manual over the preceding year or so. Major Richardson
testified that the new provision reflected what had always been the policy, namely that adissatisfied
employee could appeal abovethe executivedirector level tothe Secretary at THQ. Shetestified that
she could not recall an instance where this right had been exercised.

54.  Althoughthreeof therepresentative Social Servicescentreshad policiesallowing grievances
togoto THQ, Sunset Village appeared to be an exception. There was no grievance process set out
in the employee handbook. It only provided that, “In the event of any misunderstanding or
complaint, the employee should fedl free to discuss the matter fully with the supervisor or
Administrator.” Similarly, at the Agincourt Temple, it appeared that an employee grievance could
go to achurch committee, but there was no evidence asto whether it could go beyond that to DHQ.
At the Agincourt Temple daycare centre, the Ministry of Community and Socia Services was the
final level of appeal according to the testimony of the administrator.

55.  Withrespect to termination of employment, the evidenceindicated that Executive Directors
had fired employees without consulting DHQ/THQ despite a Salvation Army policy requiring such
prior consultation. Minute 31.16 stated, in bold, enlarged print, that an employee could only be
terminated “with the permission of the appropriate supervising headquarters’ and after verification
that “the proper procedure of warnings has been followed”.

56. In practice, Minute 31.16 was not consistently followed. For example, the Executive
Director at Broadview Village testified that she had terminated an employeefor breach of trust after
informing the Ministry of Community and Socia Services and the police, and without informing
THQ. The Executive Director at Sunset Village had never terminated an employee but testified that
she was not aware of any central policy which would have required her to consult with Health
Servicesat THQ beforeterminating staff. Onthe other hand, the Corps Officer at Agincourt Temple
had also never terminated an employee, but testified that he was aware of Minute 31.16 and would
have consulted with DHQ before acting. The supervisor of the Temple daycare centre had in fact
disciplined and terminated employees without consulting DHQ.

57.  Although the practice at the centres appears to have been mixed on the question of whether
or not THQ/DHQ approval was sought for terminations, the written policy set out in the Minutes
was corroborated by other evidence. For example, the Correctiona and Justice Services
Department’s Human Resource Policy and Procedure Manual provided that a centre could not
discharge an employee without the written endorsement of the Regional Co-ordinator at DHQ
(sections 4.5.1 and 9.2.3). This policy would have governed employee terminations at the Metro
Toronto Correctional and Justice Services centre during the relevant period.

1997 CanLll 12216 (ON PEHT)



58.  Aswell, athough the Executive Director testifying for the Ottawa Booth Centre stated that
he did not consult with THQ when he terminated two employees, his predecessor was criticized by
hissuperiorsat THQ for terminating a senior employee without consulting with the Addictionsand
Rehabilitation Secretary. Reverend Goddard received aletter from the Chief Secretary instructing
him to rehire and saying: “... there is a perception by us that you go beyond the perimeters [sic]
which are yours in relationship to direction which you receive from your department head and
operate at timeswithout fully clearing such matterswith him.” We also note that the Department’s
Sandards and Review Procedures (section 2.4.7) required that the files of terminated employees
be examined as part of the annual audit to determine if the centres had complied with THQ
requirements in terminating employees.

59. In our view, the evidence indicated a significant degree of control by THQ/DHQ over both
grievances and terminations. Even where a centre’ s employee manual did not specify the right to
take grievancesto headquarters, the evidence with respect to Broadview Village suggeststhat there
may have been an informal policy alowing such appeals. With respect to terminations, although
it was clear that some Executive Directors ignored the THQ requirement of prior approval, it
appeared from the evidence of Reverend Goddard that this would only be tolerated if the
termination was not challenged.

Who made hiring decisions and set initial salaries?

60. At each of the representative Social Services centres, primary responsibility for hiring
employees rested with the Executive Director of the centre. Directors and program managers
working under the Executive Director usually interviewed applicants and recommended candidates
to the Executive Director. It was generally theresponsibility of the Executive Director to review the
recommendation and make the offer of employment.

61. The evidence was less clear on the question of who determined salary levels and had
authority to enter into employment agreements. The Salvation Army Minutes indicated that the
formal policy of the central organization was to require central pre-approval of all employment
contracts entered into by the centres. The Minutes specified that the execution of employment
contracts required the advance approval of senior authorities at THQ or DHQ. Employment
contracts up to alevel of $30,000 annually required pre-approval by the Department Head at THQ,
or by the Divisional Commander at DHQ. Employment contracts for remuneration in the $30,000
to $40,000 range required advance approval by the Secretary for Personnel and the Financial
Secretary, while contracts for remuneration above $40,000 required approva by the Territorial
Finance Council. The Minutes specifically required salary commitments to have this level of
approval even where* approved budgetary provision hasbeen authorized”. Therequirementswere
articulated in the section of the Minutes dealing generally with expenditure approvals.

62.  There was other evidence indicating that the centres required higher level pre-approval of
salary offers. For example, section 2.10 of the Human Resour ce Policy and Procedure Manual for
the Correctional and Justice Services Department provided:

Budget approval and prior approval of the C& JS Secretary must be in place for:
a) anew position
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b) asignificant changein job description

c) areplacement at a higher salary

d) replacement of an Executive Director/Director,

Assistant, Manager or Bookkeeper
Requests relating to these are to be submitted through the Regional Co-ordinator to
the C&JS Secretary.

The manual went on to specify the formsto be used in making the requests and the colour of paper
to be used for each type of request.

63.  Theneed for higher level approval was also corroborated by the evidence of Jim Church, a
former employee of the Salvation Army Family and Housing Services in Chatham, called as a
witness by the respondents. Mr. Church testified that, upon being told that he was the successful
candidate for a position as an outreach worker, he wasinformed that pre-hiring approval had to be
obtained from ahigher level of the organization which he understood to be DHQ. His personnel file
was received in evidence and included a form taken from the Minutes which named him as a
“proposed employee” and was stamped and signed as approved by DHQ.

64. Despite the policy requiring pre-hiring approval, the panel heard considerable testimony
indicating that the centres did make employment offerswith salary commitmentswithout obtaining
pre-approval. For example, Mr. Hutchinson testified that Executive Directors could fill positions
under aspecified salary level ($30,000) without higher approval. All four of the ExecutiveDirectors
of the Social Services centres testified that they had hired staff, even at the higher salary levels,
without prior THQ approval, in circumstanceswherethe salary wasfully funded under an agreement
with government.

65.  TheCorps Officer at the Agincourt Temple had morelimited experiencethan the others. he
had never hired an employee, but wasfamiliar with the processfollowed when the corps established
a new outreach project to serve the local Chinese-Canadian community. The Temple obtained
program approval and Salvation Army funding from THQ; thesalary level for the staff position had
been specified aspart of that process. Captain Millar testified that he believed the Temple had some
flexibility in setting the actual salary after program approval had been obtained, within the
parameters of the grant provided. He also testified that, had avacancy occurred, hiring would have
been handled by himself in consultation with a committee of corps members. He stated that the
Templ€e' sfinance committee had control over expenditures but that employment contractsfor more
than $30,000 would, in the normal course, be approved by DHQ.

66.  The Agincourt Daycare administrator testified that the centre had hired a staff person at a
salary of over $30,00 without obtaining DHQ pre-approval, but that he had telephoned DHQ to
advise that he was making the salary offer without pre-approval because otherwise he would lose
the best candidate.

67.  The panel accepts that, contrary to Minute 31.05, the actual practice at most centres was
to not seek THQ/DHQ pre-approval of employment offers in circumstances where the salary had
aready been THQ-approved as part of a program approval, or where a position with a previously
approved salary was being re-filled, or in circumstanceswhere the salary for aposition had been set
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under thetermsof afunding agreement with government and/or wasfully funded. However, wedid
not hear evidence of a situation in which an Executive Director had, without pre-approval, hired
into anew position not already approved by THQ/DHQ or not fully funded by non-Salvation Army
monies.

68.  The question for the panel was whether the practice of hiring without specific salary pre-
approval indicated that Executive Directors were in fact in control of hiring and employee
remuneration, or rather that an Executive Director could safely ignore protocol if confident that
salary fundswere avail able and that the program had the approval of headquarters. Wefindthelatter
to bethe case. Thisis consistent with the evidence with respect to salary increases.

69. The pand also heard considerable evidence with respect to the process for hiring or
placement of Executive Directors in the individual centres. Aswe have seen, in all but fifteen of
the centres, the Executive Director at the time of the application was a Salvation Army officer
appointed to the position for an unspecified term through the office of the Secretary for Personnel
at THQ. Non-officer Executive Directors were only hired if this was arequirement of the funder
or if the position required particular skills or training not available in an officer appointment.

70. In-house counsel testified that, during the relevant period, there were some instances,
primarily in the Addictions and Rehabilitation Department and in the Correctional and Justice
Services Department, where centreswererequired by thetermsof their funding to hireanon-officer
Executive Director. Mr. Hutchinson testified that recruitment would have been handled by ahiring
committee set up by for that purpose by the Department Secretary at THQ, or by the Divisional
Commander at DHQ. Hetestified that the hiring committee would typically include an officer from
the Salvation Army Regional Office, who would represent the Secretary at THQ.

71.  Thisevidencewascorroborated by section 2.7 of the Human Resour ce Policy and Procedure
Manual for the Correctional and Justice Services Department, referred to above. The manual
recommendsthat ahiring committee be struck for Executive Director recruitmentsand providesthat
the composition “shall include” the Regional Co-ordinator, another person designated by the
Regional Co-ordinator, aswell as another Salvation Army Executive Director from the areaand a
member of the centre’ s advisory committee, if any. The manual went on to stipul ate in bold that the
successful candidate must beinformed that employment depends on ratification by the Correctional
and Justice Services Secretary at THQ.

72.  The evidence therefore establishes that, not only were officer placements at the executive
director level handled by senior Salvation Army officials at THQ, but the hiring of non-officersto
manage individual centres was delegated to a hiring committee established by, and accountable to,
the central organization.

Who determined salary increases?

73.  Atthe Socia Services centres, the rangefor salary increases was dictated by the percentage
increase in salary dollars received pursuant to the funding agreement(s). In setting salaries, the
Executive Directors would consider the expected percentage increase (or decrease) in government
funding, aswell asan annual salary guidelineissued by THQ. Similarly, at Agincourt Temple, the
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Corps Officer set salary increases with reference to the annual guideline from THQ, while at the
daycare centre, the increases set by the board would also take into account the expected increasein
parent fees and in the wage supplement from the provincial government. A centre could vary the
distribution of afunding increase among employees and some Executive Directors did so in order
to alow for merit increases. In other programs, staff salaries were increased in accordance with a
standard salary grid established by the Ministry providing the funding. This was the situation at
Sunset Lodge and for some programs at Metro Toronto Correctional and Justice Services.

74. Executive Directorsand Corps Officersdid not need specific THQ/DHQ approval for salary
increases within funding limits, but would in any event advise the appropriate Social Services
Department or Divisional Headquarters of proposed increases as part of the annual budget
submission required from each centre asamatter of Salvation Army policy. Thebudget submission
of each centre was reviewed by the relevant Department or Division, but there was little evidence
asto the level of scrutiny involved in thisyearly review. The evidence of Major Richardson and
Captain Millar indicated that changesto the budget were occasionally suggested by finance staff in
the Department or by the Divisional Commander.

75.  Moresignificantly, the panel noted that the Correctional and Justice Services manual, inthe
“Salary approval/Salary increase” section, stated that approva of the annual budget by the
Department Secretary “ gives authorization for the positions and salaries/wages’. In our view, this
confirmsthat salary increases were reviewed and approved by the Department or Division as part
of theannual budget submission process. Thisfindingisconsistent with the* Compensation Policies
and Practices’ section of the Addictions and Rehabilitation Standards and Review Procedures
manual which providesthat: “ Revisionsto pay scales (outside of the annual budget increases) shall
be reviewed and approved by DHQ and THQ.” The manual also specifiesthat annual pay increases
must be tied to merit, and are to be reviewed annually by the Department as part of the program
audit.

Who bore the financial burden of compensation practices?

76. In considering the representative centres, this question was simplest to answer for Agincourt
Temple. The Templereceived no funding from any government source and no funding through the
Salvation Army campaign. Other than aspecial grant from THQ for its Chinese Ministry outreach
program, the Templ€e' s programs were entirely funded through donations raised within and by the
congregation. The members of the corps themselves bore the primary burden of compensation
practices. However, the evidence established that not all Salvation Army churches were self-
sufficient. It appeared from the financia reports in evidence that Agincourt Temple was not
representative in that most churches received some funding from the Salvation Army Red Shield
campaign.

77.  Thesituation was different at the Temple' s daycare centre: staff salaries were paid out of
parent fees and were subsidized by the provincial Ministry of Community and Socia Services. The
financia information reviewed by the panel indicated that most daycare programs offered by
churchesdid not receive Red Shield funding. Onthe contrary, the daycare program offered in many
churches would have increased the revenues of the host congregation through the payment of rent.
The daycare centre at Agincourt Temple paid rent in the amount of almost $35,000 annually.
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78. Inthe caseof the Social Servicescentres, government grants, sometimes combined with user
fees and donations, accounted for over 90% of revenues. Several individual programs offered by
the centreswere funded by government for 100% of budget. The portion of revenuesreceived from
the Salvation Army seldom exceeded 5%.

79. Does this mean that the Salvation Army and Governing Council did not bear the burden of
compensation practices in the Social Services centres? The question cannot be answered without
considering the funding arrangements.

80.  Thepanel received in evidence numerous funding agreementsfor various programs offered
by the Social Services centres throughout the relevant period. Most of the agreements named the
Governing Council of the Salvation Army as the party receiving government funding, but some
agreements simply named “The Salvation Army” over the address of the individual agency.
Although we heard testimony suggesting that Executive Directors could sign renewal agreements
for on-going programs, we did not receivein evidence any agreementsthat were simply inthe name
of an individual centre. There were agreements in the name of “The Governing Council of the
Salvation Army for the Booth Centre, Ottawa’, but those agreements were signed by members of
Governing Council over the corporate stamp. There was one application for federal funding that
was simply in the name of “ The Salvation Army Booth Centre’, but even in that case, therewasan
implied sponsorship by Governing Council inthat the document stated on itsface that the applicant
wasincorporated. None of the applicant centreswereincorporated. Similarly, inapplicationsfrom
Sunset Lodge for provincia subsidies under the Homes for the Aged and Rest Homes Act, R.S.O.
1990, c.H.13, the Lodge was named as the “ Charitable Institution” but Governing Council was
named asthe“ Corporation operating Charitable I nstitution”. To the extent that signatures could be
identified, the Secretary and Treasurer usually signed for Governing Council, but there were also
agreements which appeared to be signed by Regional Co-ordinators and local Executive Directors.
Many agreements were signed over the Governing Council stamp, but some were not.

81. It was difficult to make findings of fact based on the agreements alone. However, the
undisputed evidence of several witnesses established that Salvation Army policy required that all
original agreements with government be signed by Governing Council. Minute 34.05a of the
Salvation Army’ s policy guidelines established the basic rule:

All contracts and/or agreements in connection with grants will be signed by the
Treasurer and the Secretary as general procedure, otherwise by any two members of
The Governing Council.

Apparently inthelate 1980's, the Correctional and Justice Services Department |obbied successfully
for modification of the policy to allow renewal agreementsto be signed locally. A September 30,
1987 memorandum from Governing Council to the Correctional and Justice Services required new
agreements to be reviewed by the Department and forwarded to Governing Council for signature,
but provided that renewals could be signed by the “regional offices’ after verification and review
by the “National Office”. Thismodification in the policy was apparently in effect until the end of
March 1993, and was interpreted to allow renewal sto be signed by Regional Co-ordinators and by
ExecutiveDirectorsin somecases. Theapplicantsrelied on thisevidence asestablishing that centres
had fundamental control over their funding arrangements.
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82. It was not clear if this policy change was applied to centres in all of the Social Services
Departments. For example, section 3.16 of the Addictionsand Rehabilitation Standardsand Review
Proceduresprovided that all contracts had to be signed by Governing Council and that renewalshad
to be approved by DHQ before being forwarded to THQ, presumably for signing by Governing
Council. Certainly if all centres had the option of signing renewa agreements, this was not
reflected in practice. For example, the agreements with the Ministry of Community and Social
Servicesfor Broadview Village programswere consistently signed by and in the name of Governing
Council.

83. In our view, this evidence establishes that the individual centres were never parties to the
funding agreements with the government. Given that al origina agreements were with the
Governing Council, thefact that renewal s were negotiated and sometimes signed at the local level,
has little significance. To the extent that Executive Directors and/or Regional Co-ordinators
negotiated and signed funding applications and agreements, we conclude that they did so on behalf
of the named party to the agreement, which in every case was either “ The Governing Council” or
“The Salvation Army”.

84.  Thefact that Governing Council was the contracting party in the original agreements also
explainswhy all external audit reportsrequired by government funderswere addressed to Governing
Council. The Assistant Financial Secretary acknowledged that THQ would ask for a copy of the
external audit reports, but testified that he could not explain why the reports were addressed to
Governing Council and not to the centre being audited. In fact, a THQ-prepared specification for
tendersfor external audits of Salvation Army centres was received in evidence, indicating that the
process was at least in some cases managed centrally. Moreover, Governing Council would have
been seen as the appropriate party to receive the audit reports required by the government because
it entered into the funding agreements and was responsible for the funds received.

85.  The evidence of Mgor Lawlor, Executive Director of Metro Toronto Correctional and
Justice Services, confirms this interpretation. In cross-examination, Lawlor stated that it was her
mandate to represent the Salvation Army in negotiations related to government contracts. Using
the example of the federal parole program, she testified in chief that her job was to negotiate the
scope of the Metro Toronto program, specifically the number of clientsto be served, with the Area
Manager for Correctional Services Canada. Before going into negotiations, shewould beinformed
of the federal governments funding “ceilings’ for the coming year by her Department’ s Regiona
Co-ordinator who would receive notice from the government through THQ. After negotiations, she
would inform the Regional Co-ordinator of the results, and then, in her words, “the numbers would
be put together nationally” at THQ into a national agreement. She testified that the terms of the
national agreement were “negotiated through the national Salvation Army liaison in Ottawa’, and
that the national agreement was signed by Major Boulton, as the national Correctiona and Justice
Services Secretary for the Salvation Army. A review of the national agreement entered into
evidence indicated that the agreement was signed by Boulton over the name of the Governing
Council, although in fact Boulton was not a member of Governing Council.

86. Based on this evidence, we find that the burden of compensation practices at the individual
Socia Services centres fell on Governing Council as the entity which entered into the funding
agreementson behalf of the Salvation Army and waslegally accountable for the funding supporting
the programs offered at the centres.
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Who determined what services and programs wer e offered by the applicant centres?

87.  Theevidence which we have reviewed in respect of the funding process indicates that the
Salvation Army, through THQ and Governing Council, determined the services and programsto be
offered by the centres by deciding what funding agreements would be entered into for the delivery
of what programs. However, funding is only part of the picture, and is relevant principally for the
Social Services centres. To answer this question, the panel considered the evidence on how new
programs were started.

88. In-house counsel testified that new programs would often evolve out of existing programs
or be devel oped to address unmet needs in the community, sometimes on the initiative of asingle
officer or at the urging of a government funder. All of the representative centres initiated new
programsduring therelevant period. The ExecutiveDirector wouldidentify and negotiateafunding
source for the program, and then prepare a detailed proposal for approval by THQ. Reverend
Goddard indicated that he could be fairly confident of approval, but only if the program waswithin
the mandate of the Department, compatible with the mission of the centre, and if funding was
secured. Staff positions and salaries would be included in the proposed budget and might be
amended or adopted as part of the approval process. The proposals were submitted to the Secretary
for Program who would present them to the Territorial Program Planning Council at THQ for
review. Insome cases, depending on theresourcesrequired by the program, the proposal might also
need approval from the Territorial Property Board and the Territorial Finance Council. Mr.
Hutchinson testified that in some cases proposals would be taken to Cabinet as the senior policy-
making body for the Salvation Army.

89.  Therewasalso some evidence asto how programswereterminated. Both Major Lawlor and
Captain Braddock testified that they terminated programs when they could not secure full
government funding, after advising their Department Secretary but without being required to obtain
advance approval by THQ. The programs could only have been kept operational if Salvation Army
funding was provided.

90. Inour view, theevidence establishesthat the Sal vation Army, and not theindividual centres,
had the authority to decide what programs and services would be offered at the centres. Although
the idea for a new program would often come from an Executive Director, and he or she would
usually doall thework devel oping the proposal, no new programs coul d become operational without
the advance approval of senior officers of the Salvation Army at THQ. The approval process
certainly could not be considered amere formality. Moreover, the funding agreements supporting
the programswererequired to be signed by and in the name of the Governing Council. Thefact that
some programs were terminated without specific approval isof little significance given that in each
case the Department at THQ knew of the shortfall in funding and was informed of the intention of
the Executive Director to discontinue the program.

Was the work of the centres integral to the Salvation Army as a whole or was it severable and
dispensable?

91. Theanswer to this question must begin with a reconsideration of the answer to our second
guestion about the services and programs offered by the centres. In that section, welisted the main
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services and programs offered by the four representative Social Service centres, and by Agincourt
Temple. Anoverview of that evidencereveas that the Social Services centres offered programs
which addressed social needsinthecommunity and werefunded largely through government grants,
while the corps offered church services and outreach services without any assistance from
government. The daycare centres at some of the churches might be considered a hybrid program:
most of the revenue came from parent fees, but wages were supplemented by the Ministry of
Community and Socia Services. There were no subsidized spaces for low-income families at the
Agincourt daycare.

92.  Although none of the parties gave the panel a breakdown of the applicants as between
churches and Social Services centres, we thought it would be useful to have this perspective on the
evidence as awhole. We reviewed the list of 155 applicantsin schedule A of the application and
found that it broke down as follows:

Salvation Army Headquarters 12
including THQ, DHQs, training centres,
and public relations offices

Churches 82
including centres identified as Citadels,
Temples and Corps

Social Services Centres 57
Health Services, Women’s Social Services,

Addictions and Rehabilitation,

Correctiona and Justice Services

Family Services Centre 1
Unclear 3

93. We notethat this breakdown is based on the names given in the application, and may not be
entirely accurate. We listed the Family Services centre separately although the evidence indicates
that it may be an outreach program of a church or of DHQ. We had 3 applicants that could not be
categorized. Of theremaining 151 centres, churchesmade up almost 54% and central organi zations
an additional 8%. The Social Services centres appeared to make up only approximately 38% of the
applicant centres, despite the fact that so much of the evidence concerned the Social Services
centres.

94. Considering first the work of the churches, it was not argued that the religious services
offered by the churches were dispensable or severable from the work of the Salvation Army as a
whole. Wefind thedelivery of religious servicesto bethe primary work of the churchesand that this
work wasintegral to the mission of the Salvation Army. Thiswasalso true of the outreach ministry,
which, in the case of Agincourt Temple' s Chinese Ministry, was described by the Corps Officer as
an attempt to diversify the congregation in recognition of the Temple' sethnic neighbourhood. We
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heard little evidence about the other kinds of outreach programs offered by Salvation Army
churches, such asemergency food and clothing assistance, but it was not argued that these programs
were in any way severable from the work of the Salvation Army as awhole.

95. Inour view, thedaycareat Agincourt Templeshould al so be considered an outreach program
of the church. The board of directors of the daycare was headed by the Corps Officer and hiswife
and appeared to be composed entirely of members of the congregation. Moreover, the Temple
benefited fromthe daycare, through the payment of rent and through capital grantsfromtheMinistry
of Community and Socia Services to improve the facilities which are shared by the Sunday
children’s program. The Temple paid atithe of 10% to DHQ on the income it earned through the
daycare centre.

96.  Turningtothe Social Servicescentres, wenotethat, although the applicantsargued that each
centrewas aseparate employer, it was not argued that the work of the centreswas anything lessthan
integral to the mission of the Salvation Army as a national and international organization. The
evidence of the applicants was that the Salvation Army is a church identified by its outreach
ministry. The work of the various centres was presented as part of this outreach ministry in their
internal manuals and program descriptions. As we have seen, al of the employee manuals at the
individual centres provided a history and overview of the Salvation Army. For example, Sunset
Lodge’ s Guidelines for Employees stated in its introductory paragraph:

The Salvation Army isaninternational Christian organization with thedual function
of Evangelism in the Christian faith and meeting the social needs of society. Itis
motivated by the principle of love for God and this is manifested in service to
mankind.

97. Inthefollowing section, themanual stated that the property for Sunset L odge was purchased
by the Salvation Army and renovated for the “Senior Citizens Lodge’. In other words, Sunset
L odge was presented to the employees reading the manual asaprogram of the Salvation Army, not
asaseparate entity. Thiswasalso true of the Policies, Procedures and Personnel Manual prepared
for the employees at Broadview Village. The forward stated:

The Village is a community living program for developmentally handicapped
adolescentsand adults. Itisowned and operated by The Salvation Army, aChristian
church engaged in awide variety of evangelistic and social service endeavours.

98. It was not argued that the work of the Social Services centres was in any way dispensable
or severable from the work of the Salvation Army asawhole. The centres were not established in
amanner that would havefacilitated devolution. Thefact that they were not separately incorporated
would have affected their eligibility to operate at | east some of the programsfunded by government.
Thefact that the centreshad federal charity registration only in association with Governing Council
would have undermined efforts at independent fundraising. In fact, aformer employee, Jim Church,
testified that he had held discussions with other community organizations about devolving the
Family and Housing Services in Chatham out of the Salvation Army, and was reprimanded by his
supervisor for those discussions.

Who did employees perceive to be the employer?
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99. Inall, five employees, or former employees, at the applicant centrestestified, excluding the
officers who testified on behalf of the representative centres. For the applicants, the Assistant
Financial Secretary and Salvation Army in-house counsel both testified that they perceived
themselves to be employees of THQ but not of Governing Council. The daycare administrator
testified that he believed that he was an employee of the Agincourt Temple Daycare.

100. Thetwoformer employeeswho testified for therespondentsstrongly believed that they were
employees of the Salvation Army, not of the Family and Housing Services program of the Chatham
Citadel. The personnel files of both indicated a basis for their perception. The employment
application forms, job descriptions, employment contracts and ajob description questionnaire were
all under the heading “The Salvation Army”, with the words “Family and Housing Services’ and
“Chatham” sometimes written underneath. The name of the Chatham Citadel did not appear. Mr.
Church'’ sapplication for employment was stamped as authorized by DHQ. When he was promoted
to the position of Housing Co-ordinator, the promotion was documented in his file by a Salvation
Army “Replacement of Employee” form signed at DHQ.

101. Eventually, both employees received notices called “Employee Warning Records” which
included adistribution list indicating that the Divisional Commander had received acopy. MsGrabb
testified that she dealt with DHQ in communicating her unwillingness to participate in the benefits
plan offered through THQ); presumably she and Mr. Church both received copies of the official
benefits plan booklet which statesonitsfacethat the planisfor employees of the Governing Council
of the Salvation Army. Aswell, Mr. Church produced in evidence an agency profile prepared for
the United Way which describes the program asa*facet of the Salvation Army work”. Clearly, all
the these documentswould have contributed to areasonable perception that their employer wasthe
Salvation Army, not the Chatham Citadel or the Family and Housing Services as a separate agency.

CONCLUSIONS

102. Relying on the findings of fact made in answering each of our questions, we draw the
following conclusions.

* The Salvation Army, through its staff at THQ and DHQ, and through Governing
Council, had overall financial responsibility and control in respect of each of the
representative centres. We rely principaly on the evidence with respect to the
centrally-established spending limits, thefinancial reporting requirements, thecentral
banking system, the handling of external audits, the budget submission process and
the funding process. Although each of these taken separately might not establish
central financial control, takentogether it isapparent that theindividual centreswere
under a system of comprehensive financial controls managed by senior Salvation
Army officersat THQ and DHQ.

* The Salvation Army, through its staff at THQ and DHQ, and through Governing
Council, exercised substantial control over compensati on practicesand bore ultimate
responsibility for employee remuneration. The Executive Directors of individual
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103.

Army in various capacities .... ”.

centres did have some flexibility in determining annual increases within funding
limits, but salariesfor all new positions and new programsrequired THQ approval,
and subsequent yearly increases were subject to scrutiny as part of the budget
submission process. The evidence established that the salaries for al employees,
other than Agincourt Temple staff, were supported by government funds which
Governing Council contracted for, or by Red Shield funds, allocated by THQ. Inthe
case of the two staff people at Agincourt Temple, the salaries were supported
internally, but compensation levels were neverthel ess subject to scrutiny by DHQ.

The Salvation Army, throughitsstaff at THQ and DHQ, exercised asupervisory role
over management of employee relations at the individual centres. As a matter of
Salvation Army policy, the approval of THQ or DHQ was required, but not always
obtained, for initial employment agreementsand for staff terminations. Although the
Executive Directors of individual centres did have discretion to develop in-house
employment policies, they did so within the context of a myriad of centrally-
endorsed policies. Thecentral policy guidelines, called Minutes, weredevel oped and
up-dated at THQ, and were distributed to all centres on aregular basis. The Social
Services Departments played an active role in developing model human resource
policies, and in two of the four departments, manuals prepared at THQ appeared to
require mandatory compliance. The limited discretion that did rest with the
Executive Directors was further eroded by government-imposed requirements,
sometimes included in funding agreements entered into by Governing Council.

The Salvation Army, through its staff at THQ and DHQ, exercised direct and
substantial control over the nature and scope of services offered by the applicant
centres. The authority to approve new programs rested at the highest levels of the
unincorporated association. Proposal s originating in acentre would be taken first to
the appropriate Social Services Secretary or to the Divisional Commander and then
to the Secretary for Program at THQ. No new programs could operate without
having obtained an approval indetail fromtheTerritorial Program Planning Council.
Proposals for new programs were often also reviewed by the Territorial Finance
Council and/or the Territorial Property Board and/or Salvation Army Cabinet.

On the basis of these conclusions, supported by our factual findings, and on the basis of
previoustribunal jurisprudence, we find that the employer of the employees at the applicant centres
is The Salvation Army Canada and Bermuda, acting through its senior officers and its corporate
body, Governing Council for The Salvation Army in Canada. Werely particularly on the decisions
of the Tribunal in Haldimand-Norfolk (No. 3)(1989), 1 P.E.R. 17; County of Middlesex and City of
London (1989), 1 P.E.R.89; Metropolitan Toronto Library Board (1989), 1 P.E.R. 112; Kingston-
Frontenac Children’s Aid Society (No. 2)(1992) 3 P.E.R. 117; Thomson Newspapers (1993), 4
P.E.R. 21; Hilton Works (No. 3)(1994), 5 P.E.R. 34. We also note that our determination is
consistent with the obiter commentsof the Ontario Court General Divisionin Re Governing Council
of the Salvation Army et al. and A.G. of Ontario, (1992) 88 D.L.R 238 at 248, wherethe Court notes
that: “ The Army also has employeeswho are not soldiersor officers. They work for the Council or
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104. Infact, therewasno evidence beforethispanel of any other body capable of being identified
asthe employer in respect of the applicant centres. The applicants submitted that the centres should
be considered voluntary unincorporated associations, and relied on adefinition of an unincorporated
association as two or more people joined together for a common purpose and with a constitution.
Thiswas not helpful as there was simply no evidence of such an association of people at the level
of theindividual centres, and certainly no evidencethat any of the centres had aconstitution. Inthis
respect, the applicant centres stood in sharp contrast to the Salvation Army asacentral organization:
the Salvation Army wasand isahighly structured association of officerswith adetailed constitution
recognized in the federal statute establishing its corporate body, the Governing Council.

105. Counsel for the applicants made no attempt, in evidence or argument, to identify a specific
association of people acting as the employer at any of the representative centres. Although the
testimony of several witnesses referred to the fact that some centres had advisory boards made up
of members of the community, this evidence was not relied upon by the applicants, and the boards
appearedto havelittleor no decision-making authority. Thetestimony of in-house counsel indicated
that some Salvation Army long-term care facilities had management boards, if such boards were
required by legislation or under funding arrangements, but despite the panel having expressed
interest in this area, there was no evidence indicating that any of the applicant centres had
management boards. The evidence disclosed that the decision-making power which existed at the
local level was entirely in the hands of the Executive Director. None of the parties suggested that
the Executive Directors should be identified as the employers at the centres.

106. In accordance with our determination that the employer at each of the applicant centresis
The Salvation Army Canada and Bermuda, the Order of the Review Officer is hereby confirmed.
The Salvation Army Canada and Bermuda and The Governing Council of The Salvation Army in
Canada are responsible for compliance with this Order.
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